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PREFACE. 



The Settled Land Act, 1883^ the LnproYement of 
Land Act, 1864, and the Settled Estates Act, 1877, 
together with certain clauses of other Acts, which will 
be found oited and, for the most part, set out in full 
in the following pages, now form what may be re- 
garded as a Code of the Law with regard to the 
Settlement of Eeal Property. 

The Settled Land Bill was introduced in the House 
of Lords by Earl Cairns, then Lord Chancellor, in 
February, 1880, together with two other Bills contain- 
ing provisions which, with modifications and additions, 
have since become law, as the Conveyancing and Law 
of Property Act, 1881 ; the Conveyancing Act, 1882 ; 
and the Solicitors' Remuneration Act, 1881. The 
Settled Land Bill, after having been iwice withdrawn, 
was reintroduced by Earl Caims in the House of Lords 
at the conmiencement of last Session. 

Having passed the Lords, and after a second reading 
in the Commons, it was referred to a Select Committee, 
presided over by Sir R. Assheton Cross, and comprising 
Sir Henry James, A.Q-., Mr. Osborne Morgan, Ci.C., 
Mr. Horace Davey, Ci.C., Mr. Macnaughten, Q.C., 
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Mr. Gtregory, and (rtker.eminei^t legal mOTaberp-pi. &« 
House,* by whom several modificatSaps ,were/r0ieom- 

mended : of these the most important were as^ follows ^-r 

■*■ . • # ■ • . 

The clauses empowering tenants for life io ch^rgQ upon 

* * * • " *' 

the settled lands their own expenditure for improve- 
ments, and providing that' capital money arising under 
the Act might be applied in. payment of compensation 
imder the Agricultural Holdings Act, Were struck out ; 
and the - following new provisions were added to the 
Act, viz.: section 30' (Extension . e.f the Improvement 
of Land Act, 1864); section 37 (Heirlooms); part 
of section 48 (Constitution of Land Commissioners) ; 
section 49 (Filing of Certificates of Commissioners) ; ' 
section 62 (Tenant for life, lunatic) ; and section 63 
(Provision for case of trust to sell and reinvest in land). 
The Bill in its altered form was read a third time in 
the House bf Commons, and, the alterations having 
been accepted by the Lords, it received the Royal 

Assent on the 10th of August. 

• ■ . « , 

The present Attorney-General is reported (" Times,** 
19th July, 1882). to have expressed his belief, that, 
though the Bill had passed without attracting much 
notice, it would be found, when its effect was under- 
stood, to be one of the greatest reforms that had been 
effected for many years. Into the political or social 
aspects of this question, it would not be proper here to 
enter ; but, looking at the legal aspect, it is evident 
that a change of great importance has been introduced 
as regards the settlement of land, and tlie mode of 
dealing with it when settled. 
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• The^ prof eased aim- of this Act iato give to every 
tenaat- for' ;lif» fall power of dealing,' by way of sale, 
excliange,, lease, &c., with the- settled land, but to 
protect the settled property^ under its altered oonditions, 
softer, being so dealt with, for the benefit of the several 
persons interested thereiu'by virtue of the terms of the 

settlement. . •» 

• • • 

It has hitherto been not unusuj^ for settlements* of 
real estate to contain powers of leasing exeroiseable by 
the tenant for life,- either with 6i without the consent 
of the trustees of the settlement ; but powers of sale 
and exchange have, $u)cording to the general practice 
of conveyancers, been vested in the trustees. By the 
Settled Land Act, 1882, powers of defJing with all 
or any part of the settled land (except the principal 
mansion-house and park) by way of sale, exchange, 
partition, &o. .are given to the tenant for life, without any 
necessity, for obtaining, the co-operation or consent of 
the trustees ; these powers, 'as also powers of leasing 
and managing the property, thus become as inalienable 
and necessary incidents of an estate for life as they 
hitherto have been of an estate in fee simple. . 

Besides these powers, the Act confers on the tenant 
for life further control over the settled property. All 
investments and changes of investment of the proceeds 
of sales, &c., and other capital moneys arising under the 
Act, are to be by his direction. The range of autho- 
rized modes of investment and application of capital 
moneys is'large, and includes expenditure in improve- 
ments of the settled land. Moreover, if by a settlement 
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powers of sale, or for other purposes provided for by 
this Act, are given to trustees, the consent of the 
tenant for life is henceforward rendered neoessai7 to 
the exeroise of such powers, notwithstanding anything 
to the contrary in the settlement. 

On the other hand, the large auiliority tWs conferred 
upon the tenant for Kfe is checked by restrictive pro- 
visions. At the outset, when first contemplating an 
exeroise of any of his powers of dealing with the settled 
land, he is met by the requirement of the Act, that he 
shall give notice of his intention to the trustees of the 
settlement (who at the time of notice given must be 
at least two in number), and separately to their 
solicitor, and from the giving of such notice a month is 
to elapse before the tenant for life is to be at liberty to 
deal with the property, or to make any contract to do 
so, during which time the trustees may raise objections 
and apply to the Court to decide the difference which has 
arisen with regard to the proposed exercise of his powers. 
The omission of the tenant for life to comply with this 
requirement will not, however, aflEect the validity of a 
contract entered into by him with a person dealing " in 
good faith," and the true construction of section 45 of 
the Act is not so free from doubt as to justify a con- 
fident expression of opinion as to how far the restriction 
it professes to impose on the tenant for life is likely to 
prove effectual. But if the meaning of this section is 
(as appears, perhaps, on the whole most reasonable 
and consistent with other provisions of the Act) that 
the tenant for life must in every case of exeroise of his 
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powers of sale, lease, &o. give the prescribed notioe, in 
order to render the intended transaction valid as be- 
tween himself and other persons ben^oiallj interested 
in the property,^ and that if the requisite number of the 
trustees are not then in eajstenoe) he must bring them 
into existence to„ reoeiy^ the notice, it is obvious that 
the restriction imposed* by this section is of great im- 
j^ortance, ai^d is one which (so far as its operation is not 
excliided) reduces a tenant for life to less independence 
of aotion, with regard to the exercise of some, at least, 
of his powers, than he usually enjoys under an ordinary 
real property settlement. 

Further, the tenant for life is not empowered to receive 
or give receipts for capital moneys, and payment thereof 
must, in order to obtain an effectual discharge, be made 
either to the trustees of the settlement or into Court, at 
the option of the tenant for life. The principal mansion 
house, and lands usually occupied therewith, cannot be 
dealt with by way of either sale or lease without the 
consent of the trustees or of the Court. Chattels, settled 
as heirlooms, are not to be parted with, nor others sub- 
stituted in their place, except with the sanction of the 
Court. And, lastly, the laying out of money in im- 
provements on the estate is to be carried out under the 
supervision of the Court or the Land Commissioners, 
with a view to insuring that the improvements shall be 
properly executed, ajid be worth the money laid out 
upon them. 

Per the purposes of dealing with improvements of 
settled lands, the Commissioners are armed with the 
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powers conferred on them by the Improvement of Land 
Act, 1864. This Act has hitherto not occupied the at- 
tention of the Courts to any great extent, but it has 
been employed extensively and with little friction, prin- 
cipally through the medium of Drainage and Land 
Improvement Companies. It is probable that in future 
it will have an extended operation where it is wished to 
charge settled land for the purpose of providing money 
for improvements, or supplementing moneys provided 
by sales of outlying portions. It must be borne in 
mind that the Settled Land Act, 1882, authorizes a 
mortgage of the settled land only for the purpose of 
enfranchisement, or raising equality money on exchange 
or partition. 

The Settled Estates Act, 1877, still remains in full 
force, and recourse can be had to its powers and pro- 
visions, whenever circumstances may render it advisable 
to do so. In the absence of judicial decision with 
regard to points of doubt or difficulty as to the pro- 
visions of the Settled Land Act, 1882, the decisions of 
the Courts with regard to corresponding provisions of 
the earlier Act afford, when compared with the text 
of that Act, the best available mode of arriving at a 
solution. It is, also, to be supposed that there must be 
a large number of cases at the present moment in 
which proceedings under the Settled Estates Act have 
already been commenced. For these reasons it has 
been thought that the insertion of the Act in this work 
ynO. be of service and convenience. 

Port 11. of this volume contains conveyancing pre^ 
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oedents' of settlements^ oonveyanoes and oUier deeds 
Telating to settled land. It will be -se^n, {YiBt by the 
combined operation of the Cony^janoing Act of last 
year, and of the Settled Land Act, the length of these 
instruments is considerably reduced. It not only 
might be produotiye of inconyenienoe to giye, by the 
terms of the settlement, to trustees powers collateral to 
those giyen by statute to the tenant for life; but it 
would be of little use to do so, as, notwithstanding 
anything to the contrary, the consent of the tenant 
for life will now be necessary for the exercise by the 
trustees of their powers. Accordingly no such powers 
are giyen to trustees in these precedents, except in the 
case of a deyise upon trust for sale of land for the 
benefit of the testator's widow and issue. 

By numerous cross-references, and by notes appended 
to each section of the seyeral Acts which appeared to 
afford points for comment or iUustration, and giying 
the latest reported decisions with regard to such points, 
an attempt has been made in the following pages to 
produce a handy and conyenient manual of the law 
with regard to the settlement of real property and 
dealings with settled land, which may afford some 
assistance to members of both branches of the legal 
profession who may haye had little leisure and oppor- 
tunity hitherto to study the changes- effected by recent 
legislation. 

I desire here to express my thanks to the Inclosure 
Commissioners for the information and documents 
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kindly supplied to me witli regard to the Luproyemeiit 
of Land Act, 1864 ; and also to Mr. J. A. Tompson of 
the Inner Temple, one of the executors of the late 
Mr. John Young Kemp of Lincqhi's Inn, for the loan 
of the MS. precedents of that eminent conveyancer, of 
which I have largely availed myself in framing the 
precedents contained in this volume. 



L. G. G. E. 



Lincoln's Inn, 

October^ 1882. 
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Part I. 



CHAPTER I. 

GENERAL EFFECT OF THE SETTLED LAND ACT, 1882, 
THE IMPROVEMENT OF LAND ACT, 1864, AND THE 
SETTLED ESTATES ACT, 1877. 

The objects of thq Settled Land Act, 1882, are, Objecto of 
as indicated by its title, to facilitate sales, leases Land Act, 
and other dispositions of settled land, and to pro- ^®^' 
mote the execution of improvements thereon. 

The memorandum presented to Parliament along 
with the biU stated, that " the main object of this 
bill is to enable a tenant for life (which term is 
used to include generally the class of limited 
owners) to dispose by sale, lease or otherwise, of 
any part of the settled land, or even of the whole 
of it, proper provision being made for securing the 
purchase-money on a sale, and otherwise for pro- 
tecting the interests of the remaindermen, and of 
others entitled to come in under a settlement." 

The Act is to come into operation after the 31st Com- 
December, 1882, and does not extend to Scotland and ap- 
(sect. 1). .^'^*'°°- 

In sect. 2, the word " settlement" is defined as Defini- 
any deed, wiU, agreement for settlement, or other ^^* 
agreement, covenant to surrender, copy of court 
roll. Act of Parliament, or other instrument or any 
number of instruments, whether made or passed 
before or aft^r, or partly before and partly after. 
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the commencement of this Act, under or by virtue 
of which instrument or instruments any land, or 
any estate or interest in land, stands for the time 
being limited to or in trust for any persons by way 
of succession. An estate or interest in remainder 
or reversion not disposed of by a settlement, and 
reverting to the settlor or descended to the tes- 
tator's heir, is an estate or interest coming to the 
settlor or heir under or by virtue of the settlement, 
and comprised in the subject of settlement. And 
by sect. 63, the operation of the Act is extended to 
settlements by way of trust or direction for sale of 
land. The term "tenant for life," includes not 
only the person^beneficiaUy entitled to possession of 
settled land for his life (sect. 2), but also a tenant 
in taU, tenant by the curtesy, and other limited 
owners (sect. 58) : also an infant tenant in fee 
simple (sect. 59). The powers of a tenant for life 
under this Act are exerciseable on behalf of the 
infant by the trustees, and, if there are none, by the 
Court on the application of a special guardian or 
next friend (sect. 60). 

The powers of a tenant for life are exerciseable 
by a married woman, whether an infant or not, if 
she is entitled for her separate use, otherwise by 
her and her husband together, and on behalf of a 
lunatic by his committee, under an order of the 
Lord Chancellor. A restraint on anticipation does 
not prevent exercise by a married woman of her 
powers (sects. 61, 62). 

Sect. 2 gives also definitions of trustees, land^ 
rent, and other terms used in the Act. 
Analysis of Jt jj^ay be Convenient to consider the provisions 

provisions , •' • * 

of the Act. of this Act under the following heads : — I. Powers 
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given to the tenant for life; II. Provisions for regu- 
lating the exercise of those powers, and protecting 
the trust property from a misuse of those powers; 
ni. Provisions with regard to the execution of 
improvements; and IV* Supplemental provisions. 

I. A tenant for life has under this Act the follow- Powen of 
ing powers, exerciseable without the intervention life, 
of the trustees of the settlement or of the Court:— 

(1) He may sell the whole or part of the settled 

land(except the mansion-house and demesne 
lands), or any easements, rights or privileges 
belonging to it. He may sell seignories, &c., 
with or without mines or minerals, so as to 
effect enfranchisements, and he may make 
exchanges or partition of settled land(sect.3): 

(2) A tenant for life may grant leases of the 

settled land (except the mansion-house, 
park, &c.), «.^., building leases for ninety- 
nine years, mining leases for sixty years : 
other leases for twenty-one years (sect. 6) ; 
this power extends to leases granted for 
giving effect to contracts entered into by 
predecessors in title, or to covenants for re- 
newal, and for confirming a previous lease 
being void or voidable (sect. 12) : 

(3) A tenant for life may accept, with or without 

consideration, surrenders of leases in respect 
of the whole or any part of the land, with 
orwithout exceptions of mines andminerals, 
and grant new leases (sect. 13) : 

(4) He may grant to copyholders licences for 

leasing (sect. 14) : 

b2 
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(5) On a sale, grant or lease for tuilding pur- 

poses, he may cause streets, gardens, &o., 
with sewers, drains, &c., to be laid out and 
appropriated (sect. 16) : ' 

(6) He may raise money by mortgage of the 

settled moneys for enfranchisements, or for 
equality of exchange or partition (sect. 18) : 

(7) He may, where the settled land comprises 

an undivided share of land, concur in the 
exercise of powers under this Act with the 
owner of another trndiyided share (sect. 19) : 

(8) A tenant for life may by deed convey lands, 

or create rights or easements, sold or given 
in exchange, or on partition, lease or mort- 
gage (sect. 20) : 

(9) A tenant for life may enter into, vary or 

rescind contracts for sale, exchange, par- 
tition, lease, mortgage or charge, and for 
other purposes of the Act, and accept sur- 
renders of contracts and make new contracts 
(sect. 31). 
A tenant for life may, on obtaining the consent 

of the trustees of the settlement, or an order of the 

Court, do the following acts : — 

(1) He may sell or lease the mansion-house and 
. demesnes of the settled land (sect. 15) : 

(2) He may, though impeachable for waste, cut 

and sell timber growing on the property 

(sect. 35). 
A tenant for life, on obtaining an order of the 
Court, may^- 

(1) Grant leases for longer than the statutory 

terms, or fee farm grants in perpetuity for 
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building and mining purposes (sect. 10) : 
and may 
(2) Sell ohattels settled to go as heirlooms with 
the settled land (sect. 37). 

n. The following are the principal provisions Beguiatmg 
for regulating the exercise by a tenant for life of 
his powers and for protection of the inheritance: — 

(1) A sale must be at the best price, and an 

exchange or partition must be for the best 
consideration in land, or in land and money ; 
a sale may be in one or several lots, by 
auction or private contract, and a tenant 
for life may reserve biddings and buy in : a 
sale, exchange or partition may be subject 
to special stipulation and restrictions or re- 
servations, with respect to building, minerals 
or otherwise ; an enfranchisement may be 
made with or without a re-grant of any 
rights, easements or privileges. Land in 
England may not be exchanged for land 
out of England (sect. 4) : 

Incumbrances affecting land sold may be 
transferred to other parts of the several lands 
with the consent of the incumbrancer (sect. 5) : 

(2) Leases must be by deed and take effect not 

later than twelve months after date, and 
reserve the best rent, regard being had to 
any fine taken, and must contain a covenant 
for payment of rent and condition of re- 
entry on default; a counterpart is required 
to be executed by the lessee (sect. 7) : i 

A building lease may be made at a 
peppercorn rent for the first five years of J 
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the teim. Wheie land is leased in lots the 
rent maybe apportioned, save that the rent 
reserved by any lease shaU. not be less than 
10«. The total rents reserved shall not be 
less than the total amount, which, according 
to this Act, ought to be reserved in respect 
of the whole land leased, and the rent re- 
served shall not exceed one-fifth part of the 
full annual value of the land comprised in 
any lease, with the buildings when com- 
pleted (sect. 8) : 

In a mining lease the rent may vary 
according to acreage worked or quantity 
of minerals gotten. A minimum rent may 
be made payable with power for the lessee 
in case of a deficiency at any period to 
make it up in any subsequent period, and 
the lease may be made partly in conside- 
ration of the execution by the lessee of an 
" improvement" on the settled land or other 
land (sect. 9) : 

(3) On the surrender of part only of land 

leased the rent may be apportioned; new 
leases may comprise additional lands, mines, 
&o. ; and the value of the lessee's interest 
on the surrender of a lease may be taken 
into account (sect. 13) : 

(4) Licences to copyholders may fix the assess- 

ments of customary payments, and are to 
be entered on the court rolls (sect. 14) : 
(6) Streets, &c. may be vested in the trustees of 
the settlement, or other persons, for securing 
the continued appropriation and mainte- 
nance thereof ; and the tenant for life may 
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by inrolled deed declare the tenns of .the 
appropriation (sect. 16) : 

(6) On a sale, &o.y the surface of minerals, with 

or without wayleaves, and other rights and 
easements, may be separately dealt with 
(sect. 17) : 

(7) Capital money arising under the Act is to 

be invested or applied as follows : — In go- 
vermnent securities, and other trust securi- 
ties authorized by law or by the settlement, 
and on debentures or debenture stock of sol- 
vent railway companies in Qreat Britain or 
Ireland, with power to vary investments; in 
discharge of incumbrances, land tax, or 
other specified charges; in payment for 
"improvements," orf or equality of exchange 
or partition ; in the purchase of seignories, 
fee simple of copyholds, &c., or reversions 
of leaseholds ; in the purchase of land, or 
mines, or easements, &c. in fee simple, or for 
terms of sixty years or more, or of copy- 
hold or customary land ; in payment to any 
person absolutely entitled, or of costs, &c. ; 
or in any other mode authorized by the 
settlement (sect. 21) : 

(8) " Capital money," including money in the 

hands of trustees liable to be laid out in 
purchase of land under the settlement 
(sect. 33), is to be paid to the trustees, or 
into Court, at the option of the tenant for 
life : if it is paid to the trustees, a tenant 
for life may select the mode of investment 
or application; if he does not select any, 
the trustees are to select : if the purchase- 
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money is paid into Court, the Court will 
direct the mode of investment or appli- 
cation, on the application of the tenant ior 
life, or of the trustees. No investment or 
application may be altered without the 
consent of the tenant for life. The capital 
money devolves xmder the settlement, as 
the land from which it arises would have 
done, and the income goes as the rents of 
the land if not sold would have gone 
(sect. 22) : 
(9) Purchase-money of land in England must 
not be vested in land out of England, 
unless the settlement otherwise provides 
(sect. 23) : 

(10) Lands purchased or taken in exchange or 

on partition are to be conveyed to uses, &c. 
corresponding as nearly as may be to the 
uses, &c. declared in the settlement of the 
settled land (sect. 24) : 

(11) On a mining lease a proportion of the rent, 

and on a sale of timber a proportion of the 
purchase-money, is to be set aside as capital 
money (sects. 11, 35) : 

(12) Where there are no trustees, or where in 

any other case it is expedient for the pur- 
pose of this Act, the Court may, on the ap- 
plication of any person interested under a 
settlement, or in the case of an infant of 
his guardian or next friend, appoint trus- 
tees (sect. 38). The capital money is not to 
be paid to fewer than two trustees (sect. 39). 
Trustees' receipts are to be effectual dis- 
charges (sect. 40), and trustees individually 
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and collectively are to be indemnified for 
loss, except in case of wilful default, par* 
ticularly as regards the propriety of acts 
done by them at the direction of the tenant 
for life, for the purposes of this Act (sects. 
41, 42). They may reimburse themselves 
for expense properly incurred (sect. 43), and 
may refer to the Court any differences which 
may arise between themselves and the tenant 
for life (sect. 44). A tenant for life is to 
give notice to them and separately to their 
solicitors of his intention to exercise any of 
the powers given to him by this Act ; but 
a person dealing in good faith is not con* 
cemed to inquire respecting such notice 
(sect. 45). A tenant for life in exercise of 
his powers shall have the duties and liabili- 
ties of a trustee for all parties interested 
(sect. 53). 

m. — (1.) Section 26 gives a list of improvements Provisions 
authorized by this Act, to the construction or prore- " 
execution of which capital money may, if the ™®^*^- 
tenant for life thinks proper, be applied. This 
list includes drainage, irrigation and reclamation 
of land, building of cottages and farm buildings, 
miUs, &c., making of streets, &c., trial for minerals, 
and development of mines whether open or not, 
and other works for developing the settled land 
as agricultural land, or woodland, or for bmlding 
or mining purposes. The enumeration of im- 
provements in the Improvement of Lands Act, 
1864, is extended so as henceforth to comprise 
improvements authorized by this Act (sect. 30). 
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(2.) A tenant for life desirous to apply capital 
money in " improvements " is to submit a scheme to 
the trustees or the Court, Where the money is in 
the hands of trustees, they may apply the money on 
obtaining a certificate of the Land Commissioners, 
or of an engineer or surveyor nominated by the 
trustees and approved by the Commissioners or the 
Court, or an order of the Court ; where the money 
is in Court, the Court may, on a report of the 
Commissioners or of an approved engineer or sur- 
veyor, or other evidence, make an order for the 
application of the money (sect. 26). 

(3.) A tenant for life may concur with others in 
executing improvements (sect. 27). 

(4.) The tenant for life and his successors must 
maintain, insure, &c. improvements as the Com- 
missioners may by certificate prescribe ; must not 
cut down timber planted as an improvement, and 
must report the state of improvements where re- 
quired by the Commissioners. The Commissioners 
may vary certificates. If the tenant for life fails 
to comply with these requirements, he and his 
estate are liable for loss at the suit of any person 
having an interest under the settlement (sect. 
28). 

(5.) A tenant for life is protected from impeach- 
ment of waste by any remainderman, in respect of 
acts necessary for executing and maintaining im- 
provements (sect. 29). 

Supple- IV. The remaining sections of the Act relate to 

proTisions. the Constitution, jurisdiction and procedure of the 

Court and Commissioners, and to the prevention of 

the transfer by a tenant for life of his powers, and 
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devices for depiiving him of thenii and other in- 
cidental matters. 

(1.) Matters under this Aot are assigned in Eng- 
land generally, and in Ireland, to the Ghanoeiy 
Divisions of the respective High Courts; in the 
County Palatine of Lancaster to the Court of 
Chancery of the County Palatine in England, 
where the property in question does not exceed 
500/. in capital value, or, if land, 30/. in annual 
rateable value, to the County Courts; and in 
Ireland, where the property does not exceed 600/. 
in capital value or 30/. in annual value, to 
the Civil Bill Courts. Payment of money into 
Court is an effectual discharge to the payor. Every 
application is to he by petition or summons ; an 
application by the trustees must be served first on 
the tenant for life. The Court has full discretion 
as to costs, and may order payment thereof out of 
the settled property, and may make general rules 
of Court for the purposes of the Act (sects. 46, 47, 
66). The Court may authorize proceedings for 
the protection or recovery of land settled, or claimed 
as settled, at the expense of the estate (sect. 36). 

(2.) The persons now bearing the styles of Inclo- 
snre Commissioners, Copyhold Commissioners and 
Tithe Commissioners are henceforth to adopt the 
style and use the one seal of the Land Commis- 
sioners for England. The powers, &c. of the Com- 
missioners and their officers, and matters commenced 
by them, are not to be affected by this Act. Their 
new rfyle is to be read into all Acts of Parliament j 

•and other documents relating to the three bodies 
instead of the former styles. The Commissioners 
are to have, for the purpose of all Acts relating to . 
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•the improvement of land, the powers given to them 
by the Improvement of Land Act, 1864, and the 
•provisions of this Act with regard to their pro- 
cedure are incorporated in such Acts (sect. 48). 

Certificates and reports are to be ^ed and office 
copies dcKvered when required as evidence (sect. 49) . 

In Ireland the Commissioners of Public Works 
are substituted for the Land Commissioners (sect. 
66). 

The powers of a tenant for life under this Act 
cannot be assigned or released : a contract not to 
exercise them is void, even in a mortgage, whether 
made before or after the commencement of the Act 
(sect. 50). Any provision in a settlement, will or 
other instrument, purporting to prohibit or limit 
the exercise of powers by forfeiture or otherwise, 
is void : and limitations conditional on non-exer- 
cise will continue, notwithstanding exercise of a 
power (sects. 51, 52). 

Persons dealing in good faith with a tenant for 
life are generally protected as against all parties 
entitled under the settlement (sect. 54). 

All powers conferred by this Act are exerciseable 
from time to time. The tenant for life and the 
trustees may execute and do all deeds and things 
necessary for effecting the exercise of powers under 
this Act (sect. 55). 

This Act is without prejudice to aU powers con- 
ferred on the tenant for life by settlement, statute, 
or otherwise, but in case of conflict the provisions 
of this Act are to prevail, and, notwithstanding 
anything to the contrary in the settlement, the 
consent of the tenant for life is to be necessary to 
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the exercise by the trustees or other persons of 
powers conferred by the settlement for purposes of 
this Act. In case of question arising under this 
section, any person interested may apply to the 
Court for advice or direction (sect. 56). Powers 
additional to or larger than those conferred by this 
Act may be given by the settlor (sect. 57). 

Sect. 64 repeals certain scheduled enactments, 
viz., sect. 17 of the Settled Estates Act, 1877 (sub- 
stantially re-enacted by sect. 36 of this Act), sects. 17 
and 18, and part of sect. 21 of the Improvement of 
Land Act, 1864, and the unrepealed portions of 
23 & 24 Vict. c. 145. 



The Improvement of Land Act, 1864, was Improye- 
passedwith the object of amending and consoli- Land Act, 
dating the law relating to the improvement of 
land by owners of limited interests, and to enable 
such owners to charge their lands with money 
subscribed for the construction of railways and 
canals, which would permanently increase the 
value of such lands. 

Sect. 1 repeals the Private Drainage Act, 1849; Abstract of 
sects. 2 — 10 define the terms "Commissioners," 
"landowners," "improvements," &c., and provide 
for the taking of declarations by assistant Commis- 
sioners, the punishment of persons giving false 
evidence, the service of notices, and other general 
matters. 

Sects. 11 — 48 contain enactments with regard to Ml 

proceedings preliminary to the sanction of improve- 
ments, e,g.^ the presentation of applications, the 
issue of forms, security for expenses, advertise- 
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« 

ments and notioes, signification of disseniB, pro- 
visional and other orders, and the saying and pro- 
tection of the rights of the Crown and public 
bodies. 

Sects. 49 — 72 provide with regard to charges 
for improvements nnder the Act. The charges aire 
to be executed by the Commissioners on the com-t 
pletion of the whole or part of the works, may in- 
clude expenses of applications, &c., and are to be 
by way of rent-chju^e created by an absolute order. 

Landowners may borrow the amount of certain 
assessments and charge the inheritance, but must 
keep down rent-charges: these sections contain 
other provisions with regard to charges for im- 
provements. 

Sects. 72 — ^77 provide that improvements shall 
be upheld, and their condition certified when 
required, that neighbouring lands may be entered 
on for the purpose of repairs of the works, on 
making compensation for damage done; farm- 
houses, &c. are to be kept insured, and the Com- 
missioners may compel maintenance of improve- 
ments, or release the landowner from the obliga- 
tion ; the Admiralty may remove works abandoned 
or fallen into decay in any tidal water or river at 
the cost of the landowner. 

Sects. 78 — 89 relate to charging lands witib 
money subscribed for the construction of railways. 
A landowner desirous of subscribing may apply 
to the Commissioners, who, after such inquiries, 
&c. as they think proper, may entertain the appli- 
cation, a,nd sanction a charge on the land by 
provisional order ; companies are efmpowered 't5 
lend money charged; on completion of the 
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railway or oanal, and deposit of the certificate of 
shares, the Commissioners may issue an absolute 
order charging the fee simple of the settled lands : 
other provisions f oUow with regard to the regis- 
tration of shares, and the rights, &c. of parties 
with regard to the shares. 

Sects. 90 and 91 have been repealed and re- 
placed by sect. 6 of the Inclosure Expenses Act, 
1868, which provides for the issue of a table of fees 
by the Commissioners with the approval of the 
Treasury; the fees are to be payable by stamps, and 
an account is to be rendered of the stamps issued. 

In the schedules to the Act are appended forms 
of orders and other docimients. 



The Settled Estates Act, 1877, was passed to Settled 

consolidate and amend the law relating to leases Act, 1877. 

and sales of settled estates. Most of its provisions 

substantially re-enact the provisions contained in 

one or other of the repealed Leases and Sales of 

Settled Estates Acts. The provisions of this Act 

are so famiUar to practitioners that it is unne- 
cessary here to refer to them at any length. It 

"will be sufficient to point out briefly the main 

points in which this Act differs from the Settled 

Land Act, 1882. 

(1) By the Settled Estates Act, 1877, all powers 
of leasing (except the power given to a 
tenant for life to grant leases for twenty- 
one years), sale, exchange, &c., are exer- ^ 
ciseable only on application to the Court 
and under its control. 
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(2) Applications must be by petition and notices, 
advertisements and consents of parties are 
required. 

' (3) The Act makes no express provision for im- 
provements, and the range of improvements 
authorized by the Courts under the Act is 
very Kmited, 

(4) The powers of investment of capital moneys 
arising under the Act is limited, and the 
investment is only provisional until the 
money can be invested in redemption of 
land tax and certain charges, in the dis* 
charge of incimibrances affecting the settled 
lands unsold, or in the purchase of other 
lands to be settled in a similar manner as 
the settled land. 

(6) The powers given by the Act are not to 
be exercised if negatived by the terms of 
the settlement. 



In the Settled Land Act, 1882 (as has been 
shown above), most of the powers of leasing, sale, 
&c., are given directly to the tenant for life ; ap- 
plications to the Court are seldom requisite, and may 
be by petition or summons in chambers. A large 
range of improvements and securities is authorized, 
in which capital money may be applied or perma- 
nently invested, and the powers given by this Act 
override all restrictive provisions in a settlement. 
The provisions of the Settled Estates Act, 1877, 
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are not (except as regards one section) expressly 
affected by the Settled Land Act, 1882; the 
powers given by the former Act are still in full 
force, and recourse may be had to them in cases 
where it may be found advisable to do so. It does 
not seem improbable that such cases will from time 
to time occur, but it may be expected that the 
direct exercise by limited owners of their powers 
nnder the Settled Land Act, 1882, will in great 
measure supersede proceedings under the Settled 
Estates Act, 1877, as regards dealings with settled 
land, after the 31st December, 1882. 



R. 



( 18 ) 



CHAPTER II. 

The Settled Land Act, 1882. 
(45 & 46 Yict. c. 38.) 

An Act for facilitating Saks, Leases, and other dis- 
positions of Settled Land, and for promoting the 
execution of Improvements thereon. 

[10th August, 1882.] 

Be it enacted by the Queen's most Excellent 
. Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows : 

I. — Preliminary. 
Short title; 1. — (1.) This Act maybe cited as the Settled 

commence- j^and Act, 1882. 

extent. ^2.) This Act, except where it is otherwise ex- 

pressed (a), shall commence and take effect from 
and immediately after the thirty-first day of De- 
cember, one thousand eight hundred and eighty- 
two, which time is in this Act referred to as the 
commencement of this Act {b). 

(3.) This Act does not extend to Scotland. 

Q (a) Althongli a date is by this section fixed for the com- 

mencement ^©^cement of the Act, the operation of the Act is retrospective 
of the Act. ^ regards trusts created by instruments made before the com- 
mencement of the Act. See the definition of settlement in 
. sect. 2 (1), post, p. 19, and the provisions with regard to a trust 
for sale of land, sect. 63, post, p. 116. Also, by sect. 50, sub- 
sect. 4, the operation of the Act is extended to assignments by 
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way of mortgage and otHerwiBe, and to acts done before the 
oommencement of the Act, post, p. 100. 

[b) Boles of Court may be made under sect. 46, jxnt, p. 90, Rales of 
and, as regards Ireland, under sect. 65, poBt^ p. 121, to take Court. 
effect on or after the commencement of the Act. 

n. — Definitions. 

2. — (1.) Any deed, 'will, agreement for a settle- ^^^'J^^ 
ment, or other agreement, covenant to surrender, men^ 
copy of court roll, Act of Parliament, or other in- ufS^c.*'' 
strument, or any number of instruments, whether 
made or passed before or after, or partly before and 
partly after, the commencement of this Act (c), 
under or by virtue of which instrument or instru- 
ments any land, or any estate or interest in land, 
stands for the time being limited to or in trust for 
any persons by way of succession (</), creates or is 
for purposes of this Act a settlement, and is in this 
Act referred to as a settlement, or as the settle- 
ment, as the case requires. 

(2.) An estate or interest in remainder or rever- 
sion not disposed of by a settlement, and reverting 
to the settlor or descending to the testator's heir, 
is for purposes of this Act an estate or interest 
coming to the settlor or heir under or by virtue of 
the settlement, and comprised in the subject of 
the settlement (e). 

(3.) Land, and any estate or interest therein, 
which is the subject of a settlement, is for purposes 
of this Act settled land, and is, in relation to the 
settlement, referred to in this Act as the settled 

land. 

(4.) The determination of the question whether A 

land is settled land, for purposes of this Act or /I 

not, is governed by the state of facts, and the 

c2 
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limitationB of the settlement, at the time of the 
settlement ta]dnge£Eect (/). 

(5.) The person who is for the time being, under 
a settlement, beneficially entitled to possession {g) 
of settled land, for his life, is for purposes of this 
Act the tenant for life of that land, and the tenant 
for life imder that settlement (h). 

(6.) If, in any case, there are two or more 
persons so entitled as tenants in common (e), or as 
joint tenants, or for other concurrent estates or 
interests (A:), they together constitute the tenant 
for life for purposes of this Act. 

(7.) A person being tenant for life within the 
foregoing definitions shall be deemed to be such 
notwithstanding that, imder the settlement or 
otherwise, the settled land, or his estate or interest 
therein, is incumbered or charged in any manner or 
to any extent (l). 

(8.) The persons, if any, who are for the time 
being, under a settlement, trustees with power of 
sale of settled land, or with power of consent to or 
approval of the exercise of such a power of sale, 
or if under a settlement there are no such trustees, 
then the persons, if any, for the time being, who 
are by the settlement declared to be trustees 
thereof for purposes of this Act, are for purposes 
of this Act trustees of the settlement. 

(9.) Capital money (m) arising imder this Act, 
and Receivable for the trusts and purposes of the 
settlement, is in this Act referred to as capital 
. money arising imder this Act, 
. (10.) In this Act— 

(i) Land (w) includes incorporeal hereditaments, 
also an undivided share in land ; income {o) in- 
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duded rents and profits; and possession includes 
receipt of inoome : 

(ii) Bent {p) includes yearly or other rent, and 
toll, duty, royalty, or other reseryation, by the 
acre, or the ton, or otherwise ; and, in relation to 
rent, payment includes delivery ; and fine includes 
premium or fore-gift, and any payment, con- 
sideration, or benefit in the nature of a fine, pre- 
mium, or fore-gift : 

(ui) Building purposes include the erecting and 
the improving of, and the adding to, and the 
repairing of buildings ; and a building lease (q) is 

a lease for any building purposes or purposes con- 
nected therewith : 
(iv) Mines and minerals mean mines and 

minerals whether abeady opened or in work or 

not, and include all minerals and substances in, 

on, or under the land, obtainable by underground 

or by surface working ; and mining purposes (r) 

include the sinking and searching for, winning, 

working, getting, making merchantable, smelting 

or otherwise converting or working for the purposes 

of any manufacture, carrying away, and disposing 

of mines and minerals, in or under the settled 

land, or any other land, and the erection of build- 
ings, and the execution of engineering and other 

works, suitable for those purposes ; and a mining 

lease («) is a lease for any mining purposes or pur- 
poses connected therewith, and includes a grant or 

Uoence for any mining purposes: 
(v) Manor (^) includes lordship, and reputed A 

Inanor or lordship : " 

(vi) Steward includes deputy steward, or other 

proper officer, of a manor: 
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(vii) Will (w) includes codicil, and other testa- 
mentary instrument, and a Tmting in the nature 
of a will: 

(viii) Securities include stocks, funds, and shares : 

(ix) Her Majesty's High Court of Justice is 
referred to as the Court (x) : 

(x) The Land Commissioners for England as 
constituted by this Act are referred to as the Xiand 
Commissioners {y) : 

(xi) Person includes corporation, 

{c) These words make the Act retrospective so as to affect all 
settlements, as hereby defined, whenever made. By sect. 63, 
posty p. 116, the meaning of the term " settlement," under this 
Act, is extended so as to include trusts and directions for sale 
of land, and for the application of the income of the proceeds, 
or of the land till sale, for the benefit of any person for his life, 
and such person is to be deemed to be the tenant for life. 

{d) This definition of a settlement is very similar to that con- 
tained in the Settled Estates Act, 1877 (sect. 2)ypo8ty p. 203 ; and 
see notes to that section. Under that Act, a devise of land to 
trustees upon trust out of the rents and profits to pay an 
annuity to A., and after her death for her children who should 
attain twenty-one years, with a gift over, was held not to be 
a limitation **by way of succession." Re Burdin^ 28 L. J., 
Gh. 840. The devise in this case does not appear to have been 
upon trust for sale ; it may therefore perhaps be open to doubt 
whether under similar limitations A. would have the powers of 
a tenant for life under this Act, see note (A), post, p. 119. 

{e) This sub -section corresponds closely with we provision 
contained in the Settled Estates Act, 1877 (sect. 2). 

(/) See Settled Estates Act, 1877 (sect. 2). 

[g) See Settled Estates Act, 1877 (sect. 16), and as to the 
meaning of the words *' entitled to possession" within that 
Act, see Taylor v. TayloVy 3 Gh. D. 147; see also next note (ix). 

(A) Sect. 58, post J p. 108, enumerates nine classes of persons, 
besides a tenant for life strictly so called, who are to have the 
powers of a tenant for life under this Act, viz. : — 
(i) A tenant in tail: 

(ii) A tenant in fee with executory gift over on failure o^ 
issue, &c.: 

(iii) An owner of a base fee: 

(iv) A tenant for years determinable on Hfe: 
(v) A tenant pur autre vie : 

(vi) A tenant for his own or any other life, or for years de- 
terminable on life, whose estate is liable to cease on a 
certain event, or is subject to a trust for acoomnlation 
of income: 
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(yii) A tenant in tail aft»r poflsibiUtj of iMae extinct: 
(viiij A tenant by the eortesy: 

(ix) ** A person entitled to the income of land nnder a trust 
or direction for payment thereof to him daring his 
own or any other life, whether sabject to ezpenaes of 
management or not, or nntil sale of the land, or nntil 
forfeiture of his interest therein on bankruptcy or 
other event." 
(i) As to the nature and incidents of tenancies in common and Tenants in 
joint tenancieH, see Williams, B. P. 14th ed. p. 137 ; see also Co. common, 
Lit. 180 a; 2 Bl. Com. 187; Bac. Abr. tit. " Joint Tenants." &c. 

(k) For instance, coparceners. If one seised of an estate of Coparce- 
inheritance die, and his estate descends to females of kin to him ners. 
in equal degree, they hold in parcenary, and make one heir to 
their ancestor. Brothers may be coparceners by custom of 
gavelkind. Bac. Abr. tit. '^ Coparceners" (A); see also Co. 
Lit. 254, 265. 

(Q As to the powers of a tenant for life under this Act not Powers not 
being assignable, and being exerdseable notwithstanding any assignable. 
lestrictiTe stipulation to the contrary ,9ee sect. 50, post, p. 100. 
As to the extinction of powers by alienation, see Alexander v. 
Mills, L. R., 6 Ch. A. 124. 

(m) Capital money was defined in the bill as orig^inally intro- Capital 
duced, as '* including purchase-money on sale, equality money money, 
on exchange or partition, fine or lease or licence, money raised 
on mortgage or charge, and mining rent set aside as capital." 
Money derived from the following sources will be *' capital 
money arising under this Act," viz. : — 

(i) Money received in respect of a sale or for equality of 

exchange or partition of settled land (sects. 3, 4) : 
(ii) Money arising by the sale of heirlooms (sect. 37) : 
(iii) Money raised by mortgage of the settled land (sect. 18) : 
(iv) The proceeds of the sale of securities subject to the 

settlement (sect. 22) : 
(v) Consideration-money paid for variation or rescission of 

contracts (sect. 31 (ii) ) : 
(vi) Money in Court under the Lands Clauses Acts or the 

Settled Estates Act, 1877 (sect. 32) : 
(vii) Money in the hands of trustees applicable to purchase of 

land (sect. 33) : 
(viii) A proportion of the net proceeds of the sale of timber 

(sect. 35) : 
(ix) A proportion of the rent under a mining lease (sect. 1 1) : 
(x) Pi^chase-money paid in respect of leases for lives or for 
years. In this case, however, the trustees or the 
Court have discretionary powers to apply the money 
otherwise than according to the rules governing the 
application of other capital money (sect. 34). 
As to fines on granting or renewal of leases, see sect. 7, pOBt^ 
p. 32 ; and as to moneys taken in consideration of the accept- ^ 

ance of a surrender, see sect. 13, post, p. 40. ^ 

(n) The strict primary legal signMcation of land is arable <<Land." 
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land, Shep. Touch. 92, but it is also used in law to compreliend 
in law "any ground, soil or earth whatsoever. It legally 
ineludeth also all castles, houses and other buildingps," a^d 
water, while it also includes all mines and minerals (unless 
expressly excepted) below the surface ; " and lastly, the earth, 
hath in law a great extent upwards, not only of water as hath 
been, said, but of ayre and all other things even up to heaven ; 
for eujus est solum ^'tts est usque ad cesium," Co. Lit. 4 a ; see also 
2 Bl. Com. 18. 

" Land " here includes under " incorporeal hereditaments,'*" 
manorial rights, rent -charges, tithes, advowsons, rights of way. 
and other easements, and rights of common. The definition 
here given does not extend to " any estate or interest in land," 
as in the Statute of Limitations, sect. 1 ; see subs. (1) of this 
section, where land is spoken of as distinct from an estate or 
interest in land. 

(o) "Income" will, under this definition, include rent- 
charges and all other rents and profits arising from land, 
whether fixed or occasional, e.ff,, heriots and fines payable in 
respect of copyholds or renewable leases for lives, £arl Cowley 
V. Wellesley, L. R., 1 Eq. 656; Brigstocke v. Sriffstocke, 8 Ch. D^ 
357 ; and the proceeds of ihe sale of the next presentation 
to a living, Uarl of Albemarle v. Mogers, 2 Ves. 477 ; Cooke v. 
Cholmondeleg, 3 Drew. 1. 

" Possession" will include receipt of " net income," subject 
to expenses of management, see sect. 58 (ix), post, p. 108, seo 
also note (A), ante, p. 23. 

As to provisions with regard to 
sects. 10(6), 31 (3), 48, 68(1). 

{p) " Rent" may be defined as a profit issuing out of lands 
as a compensation for the use thereof during the term for which 
they are demised, and an acknowledgment by the tenant of his 
tenure. Wharton, Law Lex. As to the meaning of the term 
"rent," and its nature and incidents generally, see LordZouehe 
V. Dalbiac, L. R., 10 Ex. 172; see also Co. Lit. 142 a, and 
Cruise, Dig. iii. tit. 28. 

" Tolls" are of several kinds :— (i) " Tolls thorough," being 
the sums demanded for passing along a highway or street, or 
along the sea or a navigable river. Com. Dig. tit. Toll(c). 
(ii) " Tolls traverse," payable in respect of leave to traverse or 
go over the land of another, as to which see Woodfall, L. & T. 
74. (iii) "Fair or market tolls," payable to the lord of a 
manor or other person having the right of holding a fair or 
market ; the right of taking market tolls can exist only by 
special grant of the crown, or by prescription, and if the toll 
is unreasonable the grant will be void. Heddey v. Wheelhmte, 
Cro. Eliz. 668. (iv) "Ferry tolls," payable in respect of 
crossing a river or creek. See as to tolls generally, Gunning 
on Tolls. 

The chief kinds of duties are — (i) Port and harbour dues, 
some of which are incident to the property in the soil of the 
port, e.g., " anchorage," a duty for anchoring in a port; and 
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<' ballasiage," a duty for taking ballast from the bottom of 
the portj while others arise from special custom or prescrip- 
tion— e.^., "busselage," "keeUge," &o. (ii) "Wharfage" 
and "cranage," the former being duty payable for lod^^ng 
goods on a wharf or shipping them therefrom; the latter 
being payable for the nse of cranes, &c., in loading and un- 
loadmg. (iii) "Dock dues," the right to which depends on 
TBxions acts of parliament under which the docks were con- 
stmcted. See generally as to duties. Gunning, pp. 129 et seq. 

A " royalty" with regard to land is a payment in money or "Boyaltj" 
kind, reserved instead of or in addition to a fixed rent in leases 
of bnck-fields and mines or quarries, and generally depending 
on the quantity of bricks, tiles, &o. manufactured or minerals 
raised. 

{q) "Building lease" in this Act, as in the Conveyancing, 
&c. Act, 1881, sect. 2, includes repairing lease ; see sect. 9 f 1), 
jtost, p. 36, which empowers a tenant for life to grant "build- 
ing leases ' ' for 99 years. The Settled Estates Act, 1877, draws 
a distinction between the two classes of leases, and empowers 
the Court to authorize "building" and "repairing" leases 
for terms of 99 and of 60 years respectively. 

(r) As to the meaning of the word " winning " as applied 
to minerals, see the observations of Lord Hatherley, C, in LetcU 
Y. Fothergill, L. R., 6 Ch. A. 111. The "sinking" of mines, 
and " smelling or otherwise converting or working for the 
purposes of any manufacture" of minerals, are not included in 
the definition of "mining purposes" in the Conveyancing Act 
of 1881, sect. 2. 

(«) Although the term "mining lease" includes "licence" 
for the purposes of this Act, there is an important difference 
between the two as regards their nature and incidents. A 
lease conveys an exclusive estate or interest in the minerals, 
bnt a licence merely entitles the grantee to work and appropriate 
the minerals, and leaves the property in them in the grantor 
till they are severed from the land ; and imless the licence is 
in express terms exclusive of the grantor and those claiming 
under him, it will not enable the grantee to prevent the g^rantor 
and such other personsf rom also working the minerals. Chatham 
V. Wilkinson, 4 East, 469 ; Carr v. Benson, L. B., 3 Ch. A. 
624. See generally as to mining leases and licences, Dav. 
Conv. V. 315 ; Bainbridge on Mines, p. 513. The words "or 
any other land" authorize the working of mines by instioke 
and outstroke from adjoining mines (as to which, see Lewis v. 
FothergiUy ubi supra; Jegon v. Vivian, L. R., 6 Ch. A. 742) ; 
and also the raising through the shafts on the settled estates- 
of minerals from under adjoining lands. 

(0 By 4 & 6 Vict. c. 35, sect. 102, it is provided that for the ** Manor," 
purposes of that Act " the word manor shall extend to a manor 
or reputed manor of whatever tenure the same may be, or to 
such portion or portions of a manor as the [Enclosure] Com- 
missioners shall by any order in writing under their hands and 
seals, with the consent of the lord of the manor signified by 
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"writing under his hand and seal, direot to be considered as a 
manor for the purpose of effecting any commutation or en- 
franchisement under this Act.'' 

In ancient times the most usual form of alienation of land 
was by subinfeudation. When an owner in fee, holding either 
direct from the Crown or under a mesne lord, wished to part 
with a portion of his property, he would convey it to the 
gfrantee and his heirs, to hold of himself and his heirs 
{tenendum de me et lieredibus nwia^ aibi et. heredibm «ut«), reserving 
certain rents, services and banefits, the right to which con- 
stituted a lordship or seignory. The principal services usually 
reserved by ancient deeds of grant were homage and fealty 
(of which the former was abolished by 12 Chas. 2, c. 24, and 
the latter has become obsolete) and suit of Court, or the duty 
of the tenant to attend at the Court holden by his lord. G-rants 
are not uncommon in Ireland, whereby the fee is parted with 
in consideration of the reservation of a fee farm or other rent, 
and also of other seignorial rights and benefits, e.g., sporting, 
timber, minerals, seaweed, &o. A "manor'* is constituted by 
the union of the lordship or seigfnory over the freeholds granted 
out Uerrce tenementales) and copyholds, with the possession of 
the demesne lands {terrce dominicales) reserved by the lord for his 
own use and occupation. Co. Lit. 58 a; 2 Bl. Com. 53. 

See also, generally, ad to the nature and incidents of manors . 
and seignories, Cruise, Dig. i. pp. 19 — 34 ; Burton's Compen- 
dium, ch. vi. p. 319. 

(w) " Will" under this definition, includes a testamentary 
appointment by a married woman, as to which see Willock v. 
Noble, L. R., 7 H. L. 580 ; In re Savage, L. R., 2 P. & M. 78. 
A testamentary instrument in the nature of a codicil, where 
no will was to be found, was admitted to probate. The con- 
cluding words of the definition would apparently apply to 
informal testamentary dispositions by soldiers and sailors : as 
to which see 1 Vict. c. 26, s. 12, and Herbert v. Herbert, 1 
Deane, 6 ; 1 Jur., N. S. 1177 ; Re Parker, 28 L. J., Prob. 91. 
They are not of course intended to include documents which, 
from defective execution or otherwise, could not be admitted 
to probate. 

In the Court of Chancery (Funds) Act, 1872, sect. 3, the 
term "securities" includes government securities and any 
security of any foreign state, any part of her Majesty's do- 
minions out of the United Kingdom, or any body corporate or 
company, or standing in books kept by any body corporate or 
company, or person in the United Kingdom, and all stocks, 
funds and effects. 

(x) As to the jurisdiction of the County Courts in England, 
see sect. 46, post, p. 90 ; and as to the jurisdiction of the Civil 
Bill Courts in Ireland, see sect. 65, post, p. 121. 

{y) As to constitution of the Land Conmiissioners for Eng- 
land, see sect. 48, post, p. 96. By sect. 65 (9), post, p. 122, 
the Commissioners for Public Works in Ireland are substituted 
for the Land Commissioners, 
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m.— Sale; Enfranchisement; Exchange; 

Pabtition. 

General Powers and Regulations. 

3. A tenant for life (2) — 
(i) May sell the settled land (a), or any part Powers to 

,f m i • 1 J. * •! tenant for 

thereof, or any easement, right or pnyilege ui e to mU, 
of any kind, over or in relation to the ^' 
same; and 

(li) Where the settlement comprises a manor (6), 
— may sell the seignory of any freehold 
land within the manor, or the freehold and 
inheritance of any copyhold or customary 
land, parcel of the manor, with or without 
any exception or reservation of all or any 
mines or minerals, or of any rights or 
powers relative to mining purposes (c), so 
as in every such case to effect an enfran- 
chisement; and 

(iii) May make an exchange of the settled land, 
or any part thereof, for other land, includ- 
ing an exchange in consideration of money 
paid for equality of exchange ; and 

(iv) Where the settlement comprises an imdi- 
vided share in land, or, under the settle- 
ment, the settled land has come to be held in 
imdivided shares, — may concur in making 
partition of the entirety, including a parti- 
tion in consideration of money paid for 
equality of partition. 

^) As to meaning of tenant for life see sect. 2, ante, p. 20 ; Tenant for M 

and as to trusts for sale of land sect. 63, post, p. 115. life. ^ 

The powers of sale, &c. given to a tenant for life by this 
section enable him directly to deal with the settled land 
according to his own judgment and discretion, without a 
necessity for the trustees taUng any active steps in the matter 
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or for an application to the Court for sanctioD, under the 
Settled Estates Act, 1877. 

The Settled Estates Act, 1877, sect. 16, empowers the Conrt 
to authorize sales of settled estates and of timber. This power 
is left intact by the present Act, and recourse may accordingly 
still be had to the Court for such authority in any special 
oases where it may be found advisable to take that course. 
Generally, howevei*, when a tenant for life is desirous of 
effecting a sale, the most convenient and inexpensive modo of 
proceediing will be to exercise his powers under the present Act. 

When the tenant for life is an infant his powers can be 
exercised on his behalf by the trustees of the settlement 
without the direction or sanction of the Court, and, if there 
are no trustees, the powers are exerciseable by persons to be 
appointed for that purpose by i^e Court on the application of 
the guardian or next friend of the infant (sect. 60, post, p. 111). 

As to how the powers of a tenant for me are exerciseable in 
the case of a married woman see sect. 61, post, p. 112. And as 
to a lunatic tenant for life see sect. 62, post^ja. 114. 

By the School Sites Act, 1841 (4 & 6 Vict. o. 38), s. 2, 
tenants for life in possession of settled lands, with the con- 
currence of *' the person next entitled to the same in remainder 
in fee simple or fee tail," may grant and convey " by way of 
gift, sale or exchange in fee simple or for a term of years any 
quantity not exceeding one acre of such land as a site for a 
school for the education of poor persons, or for the residence of 
the schoolmaster or schoolmistress, or otherwise for the pur- 
poses of the education of such poor persons in religious and 
useful knowledge.'* 

By 12 & 13 Vict. c. 39, s. 3, it is provided that the same 
persoA may grant several sites for schools in the same parish if 
the whole extent does not exceed one acre ; and by 14 & 15 
Vict. c. 24, s. 1, '* parish" is to signify ecclesiastical district 
in a divided parish. 

By the Places of Worship Sites Act, 1873 (36 & 37 Vict. c. 50), 
8. 1, similar powers are given to tenants for life, with the con- 
currence of the person next entitled in remainder in fee simple 
or fee tail (if legally competent), to grant sites ** for a church, 
chapel, meeting-house or other place of divine worship, or for 
the residence of a minister officiating in such place of worship, 
or in any place of worship within one mile of such site, or for 
a burial-place on any number of such sites, provided that each 
such site does not exceed the extent of one acre." It has been 
held that a father who was tenant for life of a settled estate 
could, as guardian by nature of his infant son who was entitled 
in remainder, concur on behalf of his son in a grant by himself 
of part of the settled estates under this section. Re Marquis of 
SdHsbury, L. B., 2 Ch. D. 29. This Act has been extended by 
tiie Places of Worship Sites Amendment Act, 1882 (45 & 46 
Vict. c. 21). Statutory forms of grants under the Places of 
Worship Sites Acts and School Sites Acts will be found post, 
pp. 322, 323. 

(a) The powers by this section given to a tenant for life ap- 
ply to land subject to settlements made, whether by deed, will 
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or otherwise, before the commenoement of the Act. See 
sect. 2 (1), (5), ante, pp. 19, 20. As to the regnlatioiis respeotmg 
the exercise of these powers, see sect. 4, infra. 

These powers, unlike those given to trustees by the Settled 
Estates Act, 1877, override any restrictive provisions contained 
in the settlement, whether made before or after the commence- 
ment of the Act, setit. 56 (2), posty p. 106. 

{b) As to the nature and incidents of a manor and a seignory, 2£anor. 
see note to sect. 2, ante, p. 25. 

{c) Upon a sale of mines apart from the surface, under the g^^ ^f 
Leases and Sales of Settled Estates Act, 1856, it was held that mines. 
the Court had power to grant to the purchaser the right of 
using the surface for the workings, reserving a rent-charg^e in 
respect of damage to the surface. Ee Milward, L. B., 6 Eq. 
248. Having regard to the provisions contained in sect. 17 of 
this Act, a tenant for life would apparently have power to 
make a similar arrangement. 

4. — (1.) Every sale shall be made at the best Reguia- 
price {d) that can reasonably be obtained. ^^^ 

(2.) Every exchange and every partition shall J*^®'^!. 
be made for the best consideration in land or in ment, ex- 
land and money that can reasonably be obtained, and par- 

(3.) A sale may be made in one lot or in several ^^^^' 
lots, and either by auction or by private contract (e) . 

(4.) On a sale the tenant for life may fix reserve 
biddings and buy in at an auction (/). 

(5.) A sale, exchange, or partition may be made 
subject to any stipulations respecting title, or 
evidence of title, or other things {g). 

(6.) On a sale, exchange, or partition, any re- 
striction or reservation with respect to building on 
or other user of land, or with respect to mines and 
minerals, or with respect to or for the purpose of 
the more beneficial working thereof, or with re- 
spect to any other thing, may be imposed or 
reserved and made binding, as far as the law per- 
mits, by covenant, condition, or otherwise, on the 
tenant for life and the settled land, or any part 
thereof, or on the other party and any land sold 
or given in exchange or on partition to him. 
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(7.) An enfranchisement may be made with or 
without a re-grant of any right of common or 
other right, easement, or privilege theretofore 
appendant or appurtenant to or held or enjoyed 
with the land enfranchised, or reputed so to be. 

(8.) Settled land in England shall not be given 
in exchange for land out of England. • 

(d) This Act does not anthorize grants by a tenant for life in 
consideration, partly or altogether, of a fee farm rent, except 
for building or mining purposes, and under the authority of an 
order of the Court (sect. 10, posty p. 37). 

{e) Formerly, unless the power of sale in the settlement ex- 
pressly authorized a sale by private contract, it was generally 
considered advisable to sell by auction, so as to avoid questions 
with persons beneficially interested as to the adequacy of the 
price obtained. Dart, V. & P. 67. 

(/) It is to be presumed that the costs of an abortive attempt 
to sell will be payable out of " capital money," as being 
costs incidental to the exercise of a power under this Act. See 
sect. 21 (x), postf p. 49. 

(^) Although the tenant for life is hereby enabled to sell 
subject to any stipulations respecting title and otherwise, such 
stipulations must be reasonable. The Court restrained by in- 
junction the completion of a sale by trustees under conditions 
calculated to depreciate the value of the property at the 
auction, and inserted without reasonable grounds. Dance v. 
Goldinffhanty L. B., 8 Ch. A. 902. 

Special Powers. 
5. Where on a sale, exchange, or partition there 
is an incumbrance affecting land sold or given in 
exchange or on partition, the tenant for life, with 
the consent of the incumbrancer, may charge that 
incumbrance on any other part of the settled land, 
whether already charged therewith or not, in ex- 
oneration of the part sold or so given, and, by 
conveyance of the fee simple, or other estate or 
interest the subject of the settlement, or by creation 
of a term of years in the settled land, or otherwise, 
make provision accordingly. 

(h) In the Conveyancing Act, 1881, sect. 2 (vii), the terms 
"incumbrance" and "incumbrancer" are defined as follows: 
*' Incumbrance includes a mortgage in fee or for a less estate, 
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and a trust for secnrmg money, and a lien, and a charge of a por- 
tion, annuity or other capital or annual sum ; and inoumbranoer 
has a meaning corresponding with that of incumbrance, and 
includes every person entitled to the benefit of an inoombrance 
or to require payment or discharge thereof." 

A tenant for life cannot sell settled land subject to mortg^age, 
so as to affect the right of the mortgagee, without the consent 
of the latter (sect. 50, post, p. 100). 

IV. — Leases. 
General Potcers and Regulations, 
6. A tenant for Kf e (J) may lease the settled land, Power for 
or any part thereof (A:), or any easement, right, or life to lease 
privilege of any kind, over or in relation to the i^ or" 
same, for any purpose whatever, whether involving ^^i^^ °' 
waste or not (/), for any term not exceeding — purposes 

(i) In case of a building lease, ninety-nine 

years: 
(ii) In case of a mining lease, sixty years (m) : 
(iii) In case of any other lease, twenty-one 

years (w). 

(i) By the Settled Estates Act, 1877, 8. 46, tenants for life Powers of 
are empowered to grant leases for twenty-one years in England, leasing. 
or for thirty-five years in Ireland {videposty p. 234). 

The power given by the present section is more extensive, as 
(i) it authorizes the granting of building leases (including re- 
pairing leases, see sect. 9 (i)) for ninety-nine years and of 
mining leases for sixty years, both of which classes of leases 
coald hitherto only have been granted under the sanction of 
the Court ; (ii) it empowers the granting of leases involving 
waste ; and (iii) the power exerciseable notwithstanding any de- 
claration or provision in the settlement to the contrary, see 
sect. 61, post, p. 101. 

Under the Settled Estates Act, 1877, s. 4 (vide post, p. 207), 
the Ck>urt has power to authorize leases of settled estates for 
terms of years similar to those mentioned in this section, ex- 
cept that a mining lease, or a lease of water-mills, wayleaves, 
-waterleaves or other rights or easements may be authorized 
for terms not exceeding forty years, and repairing leases for 
terms not exceeding sixty years. 

(j) The receipt of net rents, after deducting the expenses of Beceipt of 
management by the trustees, constitutes a tenancy for life ; net rents. 
8ce sect. 58 (ix), post, p. 108. 

(k) Under the Leases and Sales of Settled Estates Act, 1856, 
the Court refused to sanction the demise by a single lease of 
contiguous land held under two distinct settlements. Tolson 
V. Sheardy 5 Ch. D. 19. 
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(0 See note (r), p. 68, as to waste. 

(m) A mining lease is a lease for mining purposes, including' 
the sinking of unopened mines, see sect. 2, 10, sub-sect. (iv). 

(n) Under this category will come agricultural leases and 
leases of "water-mills, wayleaves, waterleaves*' {vide supra) , 
and of rights of shooting or fishery. A grant of wayleaves 
and other easements connected with mining purposes may be 
included in a mining lease (sect. 17) post, p. 45) ; but the 
authority of the Court under the Settled Estates Act, 1877, 
will still be generally necessary for the grant of leases for terms 
exceeding twenty- one years, except in connection with building 
or mining purposes. 

In Ireland a lease other than a building or mining lease may 
be granted under this Act for any term not exceeding thirty- 
five years. Sect. 66 (7), postj p. 122. 

7. — (1.) Every lease shall be by deed (o), and 
be made to take effect in possession {p) not later 
than twelve months after its date. 

(2.) Every lease shall reserve the best rent (q) 
that can reasonably be obtained, regard being had 
to any fine taken (r), and to any money laid out 
or to be laid out for the benefit of the settled land, 
and generally to the circumstances of the case. 

(3.) Every lease shall contain a covenant hy 
the lessee for payment of the rent, and a condition 
of re-entry on the rent not being paid within a 
time therein specified not exceeding thirty days (s). 

(4.) A counterpart (t) of every lease shall be 
executed by the lessee and delivered to the tenant 
for life; of which execution and delivery the 
execution of the lease by the tenant for life shall 
be sufficient evidence (w). 

(5.) A statement, contained in a lease or in an 
indorsement thereon, signed by the tenant for life, 
respecting any matter of fact or of calculation 
under this Act in relation to the lease, shall, in 
favour of the lessee and of those claiming under 
him, be sufficient evidence of the matter stated. 

(o) By 8 & 9 Vict. c. 106, s. 3, it is provided that a lease, 



LEASES. 33 

required "by law to be in writing, shall be void at law unless 
made by deed. 

(p) In Se Ford (L. R., 8 Eq. 309), it was held that a new New lease 
lease effected upon surrender of an existing lease would *^ take on but- 
effect in possession," notwithstanding that an underlease render, 
granted bj the lessee was unexpired. 

(q) Whether the ''best rent*' is reserved is a question of Best rent, 
fact to be decided by the jury. See Sugd. Pow. 786, where the 
question as to what stipulations are compatible with the 
reservation of the best rent is fully considered ; see also Doe v. 
RtuUliffe, 1 East, 278. The value of a lease surrendered may 
be taken into account. Sect. 14 (5), potty p. 42. "Bent * 
includes ''royalty,'* &c., see sect. (2), note {p)y ante^ p. 25. 

(r) By sect. 50, post^ p. 100, a tenant for life may grant Fines, 
leases at the best rent without fine, without the consent of an 
assignee, by way of mortgage or otherwise, unless such 
assignee is actually in possession. 

This provision authorizing the taking of a fine is novel, and Capital or 
one contrary to the principles hitherto regulating statutory income, 
enactments, and the general practice of modem conveyancers 
with regard to powers of granting leases of settled land. As 
originally drawn, this Act provided that any fines taken should 
be capital money arising under the Act, but the question 
whether fines should be applied as capitfd or income is now 
left to be settled by judicial decision. 

Most of the reported cases with regard to fines have re- 
ference to copyholds and renewable leases for lives. In a case, 
however, where, under a will, there was a power for the tenant 
for life in possession for the time being to make leases or 
demises of the settled estate, "for one, two or three lives in 
possession, reversion or remainder, or for any term of years 
in possession, reversion, or remainder, to end or determine upon 
tbe death of one, two or three persons, or for the term of 
twenty-one years absolutely . . . . so as the usual rents 
of sudi of the premises respectively as shall be so leased or 
demised upon fines, and the best rents that can reasonably be 
gotten for such of the premises respectively as shall be so leased 
or demised without fines, be respectively reserved ; ' ' Lord Mans- 
field, C. J., said, " There are two methods of leasing in common 
use in this kmgdom, at the best rent, and upon fines, which, 
as the lives or leases drop, are considered among the annual 
profits." Taylor v. Horde y 1 Burr. 121. 

In Earl Cowley v. Wellealey (L. R., 1 Eq. 656), it was decided 
that fines paid on grants made by trustees of waste lands of 
manors forming part of the settled estate were to be treated as 
income. See also Simpson v. Bathursty L. B., 5 Ch. A. 193. 

Property demised for a term determinable on the dropping 
of thi^ uves at a yearly rent, and a heriot payable on the 
dropping of each life, with a covenant for perpetual renewal 
at a fixed fine, was settled subject to the lease in strict settle- 
ment, with powers for the trustees to grant leases with or 
without covenants for renewal, so that the best rent should be 
reserved without taking fine or premium ; it was held by the 
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Court of Appeal (reyersing the deoision of Bacon, y.-C.)f that 
the fines belonged to the tenant for life. Jessel, M.B., said, 
** A certain sum payable at certain intervals is as much rent 
as if it were an annual sum. It is true that a fine is in the 
nature of a payment of rent beforehand, but a tenant for life 
is entitled to rent made payable beforehand, as much as to any 
other rent.** And Cotton, L. J., added, ** In most cases where 
provision is made by a settlement for g^ranting leases at a fine, 
directions are given for investing the fine as capital, and 
hence, a notion has grown up that fines ought to be treated as 
capital. Here the lease was granted before the settlement, 
and there is no direction as to the application of the fines. I 
can see no reason why the tenant for life should not receive 
the fine for renewal. It is a casual profit, but a casual profit 
accruing during the tenancy for life." Brigstocke v. Brigstocke^ 
8 Ch. D. 357. 

Before the passing of the Act, 6 & 6 Vict. c. 108, ecclesias- 
tical corporations frequently granted leases in consideration of 
fines, which were appropriated as income, the validity of which 
practice was never questioned. Cripps, Laws of the Church, 
p. 246. 

It does not, however, seem reasonable to suppose that a 
tenant for life will be allowed to grant long leases of the settled 
land, e.g.y for building purposes in consideration of a heavy 
fine, and a rent which is omy the best, having regard to the 
fine, and to take the fine for his own benefit. It is submitted 
that such a fine would be pro tanto of the nature of ** purchase- 
money paid in respect of a lease," and, as such, would be 
capital money applicable under sect. 34, posty p. 73, in such 
manner as in the judgment of the trustees or the Court is fair 
to the parties interested. 

{s) Although a provision of this kind does not permit of 
further time being allowed, yet a reasonable qualification may 
be introduced into the clause for re-entry, ^,^., a want of suffi- 
cient distress (Lord TanherviUe v. Wingjieldy 2 Brod. & Bing. 
498), or, that the rent shall be behind thirty days, having been 
lawfully demanded. Coxe v. i>ay, 13 East, 118 ; and see Sugd. 
Pow. 822. "Where, under the circumstances of a particidar 
case, special conditions appear advisable, the Court has power, 
imder sect. 5 of the Settled Estates Act, 1877> to authorize their 
insertion in the lease, post^ p. 210. 

(t) It would appear that the execution of the counterpart 
need not be contemporaneous with the lease. Fryer v. Coombs^ 
11 Ad. & El. 403. 

[u) The provision as to evidence of execution is not contained 
in sect. 4 of the Settied Estates Act, 1877, posty p. 209. 



Begula- 
tions re- 
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Building and Mining Leases, 

8. — (1.) Every building lease shall be made 
partly in consideration of the lessee, or some per- 
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son by whose direction the lease is granted, or buflding 
some other person («?), haying erected, or agreeing *"** 
to erect, buildings, new or additional, or having 
improved or repaired, or agreeing to improve or 
repair (aj), buildings, or having executed, or agree- 
ing to execute, on the land leased, an improvement 
authorized by this Act (y), for or in connexion 
vdth building purposes. 

(2.) A peppercorn rent or a nominal or other 
rent less than the rent ultimately payable, may be 
made payable for the first five years or any less 
part of the term. 

(3.) Where the land is contracted to be leased 
in lots, the entire amoxmt of rent to be ultimately 
payable may be apportioned among the lots in any 
manner (z) ; save that — 

(i) The annual rent reserved by any lease shall 

not be less than ten shillings ; and 
(ii) The total amoxmt of the rents reserved on 
all leases for the time being granted shall 
not be less than the total amoxmt of the 
rents which, in order that the leases may be 
in conformity with this Act, ought to be 
reserved in respect of the whole land for 
the time being leased ; and 
(iii) The rent reserved by any lease shall not ex- 
ceed one-fifth part of the full annual value 
of the land comprised in that lease with the 
buildings thereon when completed. 

(t;) The words " or some other person,** which were included 
in the original draft of the biU, were left out in the amended 
draft, but have been reinserted in the Act as it now stands. 
These words are apparently intended to include sub-lessees, 
husbands and wives of lessees who have recently erected or re- 

d2 
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paired, or agreed to erect or keep in repair, buildings. It 
cannot be intended that the existence of buildings, whenever 
and bj whomsoever built, and hitherto kept in repair, will 
empower a tenant for life to demise the land on which the 
buildings stand, and which is appurtenant thereto, for (say) 
ninety -nine years, without any covenant or undertakiiig to keep 
the buildings in repair for the future. Leases may be made 
without impeachment of waste ; see sect. 6, ante, p. 31. 

(x) Where in a settlement power was given to trustees to 
demise house property to any person who should improve or 
repair, or covenant to improve or repair the same, it was held 
by the Court of Appeal (reversing the decision of Chitty, J.) 
that a demise to a tenant who undertook *' to do the necessaiy 
repairs *' was within the requirements of the power. Trmcott 
V. Diamond Rock Boring Co.y 20 Ch. D. 251. 

By sect. 4 of the Settled Estates Act, 1877, the Court has 
power to sanction the g^ranting of repairing leases for sixty 
years only. 

(y) As to improvements authorized by this Act, see sect. 25, 
postf p. 69. 

(z) This clause authorizes generally with regard to settled 
land what is a usual arrangement in large building agreemente, 
namely, that the best rent shall be reserved as to the whole 
property, but that the builder shall upon taking leases have a 
limited option as to the apportionment of rent. 



Begula- 
tions re- 
specting 
mining 
leases. 



9. — (1.) In a mining lease — 

(i) The rent {a) may be made to be ascertainable 
by or to vary according to the acreage 
worked, or by or according to the quantities 
of any mineral or substance gotten, made 
merchantable, converted, carried away, or 
disposed of, in or from the settled land, or 
any other land, or by or according to any 
facilities given in that behalf ; and 
(ii) A fixed or minimum rent may be made 
payable, with or without power for the 
lessee, in case the rent, according to acreage 
or quantity, in any specified period does 
not produce an amoxmt equal to the fixed 
or minimimi rent, to make up the deficiency 
in any subsequent specified period, free of 
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rent other than the fixed or minimum 
rent. 

(2.) A lease may be made partly in oonsidera- 
tion of the lessee having executed, or his agreeing 
to execute, on the land leased, an improvement 
authorized by this Act (6), for or in connexion 
with mining purposes. 

(a) Where in a settlement the power of leasing mines, &o. Reserva- 
like that given by this Act, sect. 8 (3), required that every tion of 
demise should reserve the "best rent," and contain a condition Jf^t"^ 
for re-entry on rent not being "paid," it was held that a kmo. 
reservation in lieu of rent of a proportion of the ore was 
nevertheless good. Campbell v. Leach, Amb. 740. 

A power to grant mining leases has been held to include, as Grant of 
incident to such power, the right to g^rant as much surface surface, 
land as is necessary for convenient and efficient working of 
the minerals. Morris v. Ehydydefed Colliery Co., 7 W. R. 95 ; 
5 Jur. N. S. 339 ; He ReveUy, 11 W. R. 774. 

(b) As to improvements authorized by this act, see sect. 26, Improve- 
posty p. 69. ments. 

10. — (1.) Where it is shown to the Court with ^^P^9J^ 
respect to the district in which any settled land is or mining 
situate, either — according 

(i) That it is the custom for land therein to be J^^^^/ 
leased or granted for building or mining district (<?). 
purposes for a longer term or on other con- 
ditions than the term or conditions specified 
in that behalf in this Act, or in perpetuity ; or 
(ii) That it is difficult to make leases or grants 
for building or mining purposes of land 
therein, except for a longer term or on 
other conditions than the term and condi- 
tions specified in that behalf in this Act, or 
except in perpetuity ; 

the Court may, if it thinks fit, authorize generally 
the tenant for life to make from time to time 
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leases or grants of or affeoting the settled land in 
that district, or parts thereof, for any term or in 
perpetuity, at fee-farm {d) or other rents, secured 
by condition of re-entry, or otherwise, as in the 
order of the Court expressed, or may, if it thinks 
fit, authorize the tenant for life to make any sudi 
lease or grant in any particular case. 

(2.) Thereupon the tenant for life, and, subject 
to any direction in the order of the Court to the 
contrary, each of his successors in title being a 
tenant for life, or having the powers of a tenant 
for life under this Act, may make in any case, 
or in the particular case, a lease or grant of or 
affecting the settled land, or part thereof, in con- 
formity with the order. 

Yariation W The Settled Estates Act, 1877, sect. 4, gives the Court 

of leajses. similar powers of authorizing leases (other than agricultural 
leases) for longer than the statutory term. See post, p. 208. 

The Court has no power under this Act to authorize fee- 
farm grants or leases for longer than the statutory terms, ex- 
cept for building or mining purposes. 

In and near London, building leases are generally granted 
for terms of 99 years, but in the north of England leases in 
perpetuity or for very long terms of years are usual. A 
building lease of lands at St. Helen's, in Lancashire, for 600 
years was authorized under the Leases and Sales of Settled 
Estates Act, 1856 {Re Crosses Charity, 27 Beav. 592); and 
leases of lands near Leeds were authorized for 999 years, and 
in perpetuity at fee farm rents {Be Carr, 6 W. R. 776), but the 
Court in that case required evidence that the land could not be 
beneficially let for a i^orter period. 
Pee-farm (^) A fee-farm rent has been defined as a rent-charge re- 

rent, served on a grant of lands in fee secured by power of distress, 

and amounting to at least one-fourth of the value of the lands 
at the time of the reservation. 1 Bl. Com. ii. p. 37. By sect. 
18 of the Settled Estates Act, 1877, the whole or any part of 
the consideration on a sale imder that Act for building purposes 
may be a fee-farm rent ; seepos^, p. 215. 
Covenant Where land was granted in fee in consideration of a rent- 
to repair, charge, and of a covenant to build and repair buildings, it was 
held by the Court of Appeal that the assignee of the grantee 
of the land was not liable either at law, or in equity, on the 
ground of notice, to the assignee of the grantee of the rent- 
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charge on the coyenant io repair. SdffUfood ▼. Brumwiek Ben^t 
Building Society^ 8 Q. B. B. 403. 

11, Under a mining lease («), whether the mines Part of 
or ininerals leased are already opened or in work or ^^^ 
not (/), unless a contrary intention is expressed in "^ '■^* 
the settlement, there shall be from time to time 
set aside, as capital money arising under this Act, 
part of the rent as follows, namely, — ^where the 
tenant for life is impeachable for waste in respect 
of minerals, three fourth parts of the rent, and 
otherwise one fourth part thereof, and in every 
such case the residue of the rent shall go as rents 
and profits. 

{e) For definition of ** mining lease" and << mining pnr- Mining 
poses," see sect. 2, ante^ p. 21. lease. 

(/) This provision will not apply to leases granted by tenants Setting 
for life under powers, statutory or otherwise, indep^ident of aside rent, 
this Act ; see sect. 56, sub-sect. 1, poaty p. 106. Open mines may 
be leased by a tenant for life, impeachable for waste, under 
his general poVer to grant leases other than mining leases for 
twenty-one years. Campbell v. Lea^hy 740 ; Clegg v. Rowland, 
L. R., 2 Eq. 160; see also Go. Lit. 64b. In such a case the 
whole of the rent or royalties will belong to the tenant for life. 
Dalg V. Beckett, 24 Beav. 114 ; Miller v. MilleVy L. R., 13 Eq. 
263.- Where the tenant for life is without impeachment for 
waste, it is conceived that he may open mines and grant leases 
thereof for any term not exceeding twenty-one years, and 
appropriate the whole rent for his own benefit. See Dav. 
Conv. iii. p. 279. 

A similar provision as to setting aside part of the rent in 
respect of a statutory mining lease is contained in the Settled 
Estates Act, 1877, sect. 4, poaty p. 209. 

Special Poicers. 
12t The leasing power of a tenant for life ex- Leasing 
tends to the mak i ng of — specS^ob- 

(i.) A lease for giving effect to a contract entered J®^* 
into by any of his predecessors in title for 
making a lease, which, if made by the pre- 
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decessor, would have been binding on the 
Bueoessors in title ; and 
(ii.) A lease for giving effect to a covenant of re- 
newal, performance whereof could be en- 
forced against the owner for the time 
being of the settled land ; and 
(iii.) A lease for confirming, as far as may be, a 
previous lease, being void or voidable ; 
but so that eveiy lease, as and when con- 
firmed, shall be such a lease as might at 
the date of the original lease have been 
lawfully granted, under this Act, or other- 
wise, as the case may require. 

The effect of this provision appears to be to enable a tenant 
for life to g^rant leases to carry out contracts by a testator 
which could not have been entered into by a limited owner, 
and which the testator could only enter into as being absolute 
owner in fee simple of the property contracted to be demised. 
The qualifying clause at the end of this section evidently only 
applies to leases made under sub-sect, (iii.) 

A testator entered into contracts to grant building leases at 
a peppercorn rent for the first few years of the term, and died 
without having granted the leases. He devised the estate in 
strict settlement, without any power of granting such leases. 
It was held that, inasmuch as uie contrad» did not conform to 
the provisions of the Settled Estates Act, 1856, the leases could 
not be granted thereunder, and that an application must be 
made for an Act of Parliament for the purpose. Cfust v. 
Middleton, 2 De G. F. & J. 33. 

Surrenders. 

18. — (1.) A tenant for life may accept, with or 
without consideration (^), a surrender of any lease 
of settled land, whether made under this Act or 
not, in respect of the whole land leased, or any 
part thereof, with or without an exception of alt 
or any of the mines and minerals therein, or in 
respect of mines and minerals, or any of them. 

(?.) On a surrender of a lease in respect of part 
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only of the land or mines and minerals leased, the 
rent may be apportioned. 

(3.) On a surrender, the tenant for Ufe may make 
of the land or mines and minerals surrendered, or 
of any^part thereof, a new or other lease, or new 
or other leases in lots. 

(4.) A new or other lease may comprise ad- 
ditional land or mines and minerals, and may 
reserve any apportioned or other rent. 

(5.) On a surrender, and the making of a new 
or other lease, whether for the same or for any 
extended or other term, and whether or not sub- 
ject to the same or to any other covenants, pro- 
visions or conditions, the value of the lessee's 
interest in the lease surrendered may be taken 
into account in the determination of the amount 
of the rent to be reserved (A), and of any fine to 
be taken, and of the nature of the covenants, pro- 
visions and conditions to be inserted in the new or 
other lease. 

(6.) Every new or other lease shall be in con- 
formity with this Act. 

• (gi) In the original draft of the hill it was Gxpreaaly proidded Conai- 
that such consideration if paid in money should he receivahle deration 
hy the tenant for life for his own use. The payment of sudi a P**^ *^ 
consideration by the surrenderor will generally indicate that '"^^^'^^^^^r* 
the value of the property has depreciated, so that the lessee 
cannot get any one to take the remainder of the term off his hands 
at the origins^ rent. In such a case a new lease of the property 
wiU probably be at a lower rent than before the surrender. 
Perhaps the most equitable mode of dealing with such con- 
sideration money, in the interests of all parties concerned, 
would be that its apportionment and application should be left 
to the judgment of the trustees or of the Court, as provided by 
sect. 34 with regard to purchase-money paid in respect of a 
lease or reyersion. It is, howeyer, doubtiul whether Hie term 
'* purehase'tnonet/f with reg^ard to a lease," could be held to 
include the consideration paid for its surrender. 

(A) This provision gives statutory confirmation to the decision 
in Jte Rawlins, L. B., 1 Eq. 286. 
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Copyholds, 
i*o^erto 14, — (1.) A tenant for life may grant to a 
CODY- tenant of oopyhold or ouBtomary land, paroel of a 
Uceno^for manor comprised in the settlement, a lioence to 
leasing (*). make any such lease of that land, or of a specified 
part thereof, as the tenant for life is by this Act 
empowered to make of freehold land. 

(2.) The licence may fix the annual value 
whereon fines, fees, or other customary payments 
are to be assessed, or the amount of those fines, 
fees, or payments. 

(3.) The licence shall be entered on the court 
rolls of the manor, of which entry a certificate in 
writing of the steward shall be sufficient evidence. 

Customs (t) By the special cnstoms of some manorS) leases without 

as to licence are authorized ; see Scriv. Cop. 6th ed. 330, and Shel- 

licences. ford's Cop. 164 ; and according to the custom of some manors, 
e.g. that of Ealing, the lord's power of licence is restricted to 
leases not exceedmg tWentj-one years; see Hanbury y. Litch' 
Jieldf 2 Myl. & K. 629. G-enerally, however, a copyholder who, 
without licence from the lord, grants a lease for more than a 
year incurs forfeiture of his tenement. Doe y. Bomjieldy 6 
Q. B. 492. 

This section will not probably be extensiyely applicable in 
practice, except as reganls agricultural land, for copyholders 
can compel enfranchisement under the Copyhold Acts of 1862 
(14 & 16 Vict. c. 63) and 1868 (21 & 22 Vict. c. 94), which is 
always the adyisable course where buildings or extensiye im- 
proyements are contemplated. 

V. — Sales, Leases, and other Dispositions. 

Mansion and Park. 
Restriction Ig, Notwithstanding anything in this Act, the 
sion house, principal mansion house on any settled land, and 
par , 0. ^^ demesnes thereof, and other lands usually oc- 
cupied therewith, shall not be sold or leased by the 
tenant for life, without the consent of the trustees 
of the settlement, or an order of the Court {k). 

h^^?^ (A;) A "mansion house" is defined to be in law simply a 
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dwdlmglionse, Wharton, Law hex. ; and Sir £. Coke, after 
stating that a maiislon or dwellinghouae {domua mansionalu) oo&« 
sists of two branches, viz. the inset edifices and the outbnildinga 
'which he particularizes, oontinnes, ** And albeit every mansion 
house ham not all these buildings, yet every house for the 
dwelling and habitation of man is taken to be a mansion house, 
wherein burglary may be committed." 3 Inst. 64. 

** Demesnes*' are those parts of the lands of a manor which Demesnes. 
the lord has not granted out in tenancy, but which are re- 
served for his own use and occupation. Wharton, Law Lex. ; 
see also Att.^Gen, v. Faraons, 2 Cro. & Jer. 279. 

In Ireland, the word is in very general use, and has often a 
wider signification than that given above. In Doyne v. Camp' 
bell (I. R, 9 G. L. 96), the t^rm << demesne" was hdd to include 
a holding surrounded by a wall and containing twenty-five 
acres, ten of which were under a villa residence, offices, gardens 
and ornamental grounds, and the remaining fifteen acres were 
fenced fields attached for pasture. 

The word ^^park" (which occurs only in the heading and Park, 
marginal note to the section) in its stnct legal sig^fication 
denotes three essential conditions — (i) a grant thereof ; (ii) in- 
dosure by pale or wall or hedge ; and (iii) beasts of a park, 
such as buck, &c. Soward's easey Cro. Car. 59. 

Sir G. Jessel, M. H., has held that marginal notes form 
part of Acts. Me Venour, 2 Gh. D. 625 ; but see the remarks 
of L.JJ. Bramwell and James in Att.-Gen, v. Great JEaatem 
Jlailwat/, 11 Ch. D. 465. 

In the memorandum annexed to this Act when introduced in Effect of 
Parliament it was stated that *^ special protection is provided clause, 
for the mansion house and park ; in proper cases they may be 
sold, but not by the tenant for life alone ; he must get the 
assent of the trustees or an order of the Court." It would 
appear that from the terms used, <' settled land," ^* mansion 
house," "pMrk," and "demesne," that the restriction con- 
tained in this section with reg^ard to sale or lease of the 
mansion house, &c. is intended to apply to large estates. 

But it must be borne in mind that by sect. 63, post, p. 115, Small pro- 
dispositions by deed or will of land upon trust for sale are made perties. 
subject to the provisions of this Act, among which is the require- 
ment of the consent of the tenant for life to the exercise by trustees 
of their powers under a ** settlement" (sect. 66, sub-sect. 2, post, 
p. 106). Until, therefore, the terms above referred to are de- 
fined by judicial decision, it is to be feared that difficulties and 
doubts may arise with regard to sales or leases where the powers 
are exerciseable at the discretion of trustees, especially in the 
case of small holdings where tenants for life may be abroad or 
not readily ascertained, or incapacitated by old age or other- 
wise from giving their consents to dealing with the property. 

Other questions will not improbably arise with regard to the 
meaning of this section, e,ff., as to cases where several estates 
situate in difPerent counties, or in different parts of the United 
Kingdom, are comprised in the same settlement, or in several 
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settlements with similar limitations ; or where, perhaps, the 
largest estates and usual residence of the tenant for life are in 
England or Ireland, and the ancestral estate and mansion are 
in Scotland, which is not within this Act. 

Streets and Open Spaces. 

?^^*te" 16. On or in connexion with a sale or grant for 
open ' building purposes, or a building lease, tbe tenant 
5?* (/). for life, for the general benefit of the residents on 
the settled land, or on any part thereof, — 

(i) May cause or require any parts of the settled 
land to be appropriated and laid out for 
streets, roads, paths, squares, gardens, or 
other open spaces, for the use, gratuitously 
or on payment, of the public or of indi- 
Tiduals, with sewers, drains, watercourses, 
fencing, paving, or other works necessary 
or proper in connexion therewith ; and 
(ii) May provide that the parts so appropriated 
shall be conveyed to or vested in the trus- 
tees of the settlement, or other trustees, or 
any company or public body, on trusts or 
subject to provisions for securing the con- 
tinued appropriation thereof to the purposes 
aforesaid, and the continued repair or main- 
tenance of streets and other places and 
works aforesaid, with or without provision 
for appointment of new trustees when re- 
quired; and 
(iii) May execute any general or other deed 
necessary or proper for giving e£fect to the 
provisions of this section (which deed may 
be inrolled in the central office of the Su- 
preme Court of Judicature) (m) , and thereby 
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declare the mode, tenns, and oondiiions of 
the appropriation, and the manner in whioh 
and the persons by whom the benefit thereof 
is to be enjoyed, and the nature and extent 
of the privileges and conveniences granted. 

(Q Similar powers of dedication of streets, &o., are given by Dedication 
the Settled Estates Act, 1877, s. 20, to the Court <<if itahaU for streets, 
deem it proper and consistent with a due regard for the in- ^^* 
terests of all parties entitled under the settlement." 

This condition is not, it is conceived, exclnded bj omission 
from this section, and it may be doubted whether it is not 
essential to the proper exercise of this power by a tenant for 
life, who is in regard to such a matter a trustee for all parties 
interested (sect. 6Zf post, p. 102). 

It has been held that under the Leases and Sales of Settled 19 & 20 
Kstate Acts, 1856, the proposed streets must be beneficial to Vict. c.l20. 
the property in its existing state, or required for houses, whose 
immediate erection is contemplated. Be Surle, 2 H. & M. 196. 

(m) '^Examined copies of the enrolment of deeds required Enrolment 
by law to be enrolled are, it appears, sufficient evidence of the of deeds, 
originals ; but where the enrolment is not compulsory a copy 
is evidence only as against the parties on whose acknowledg- 
ment enrolment was made and their representatives, and the 
non-production of the original should be accounted for.*' 
Dart, V. & P. (5th ed.) 313 ; see also 1 Jarm. Conv. 170. 

A deed duly enrolled has been held to take effect from the 
date of its execution. Trye v. Corporation of Gloucester ^ 14 
Beav. 173. 

Surface and Minerals apart. 

17. — (1.) A sale, exchange, partition, or mining Separate 
lease, may be made either of land, with or vsrithout ^th sur- 
an exception or reservation of all or any of the ^Ser^ 
mines and minerals therein, or of any mines and ''^^ ^\ 

, *^ , without 

minerals, and in any such case with or vdthout a way- 
grant or reservation of powers of working, way- ^\n), 
leaves or rights of way, rights of water and drain- 
age, and other powers, easements, rights, and pri- 
vileges for or incident to or connected with mining 
purposes, in relation to the settled land, or any 
part thereof, or any other land. 
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(2.) An exchange or partition may be made 
subject to and in consideration of the reservation 
of an undivided share in mines or minerals. 



Suiface. (n) As to gprant of tuse of surface for working mines sold, 

see Me Milwardj L. R., 6 Eq. 248 ; and see sect. 9, note (a), 
anUf p. 37. 

As to power to concur with the owners of other undivided 
shares in any manner proper for the purposes of this Act, see 
sect. 19, po8tf p. 47. 



Mortgage. 

Mortgage 18. Where money is required for enfranchise- 
equaiity ment, or for equality of exchange or partition, the 
money, &c. tenant for life may raise the same on mortgage of 
the settled land (o), or of any part thereof, by con- 
veyance of the fee simple, or other estate or interest 
the subject of the settlement, or by creation of a 
term of years in the settled land, or otherwise, and 
the money raised shall be capital money arising 
omder this Act (p). 



Mortgage. 



(o) In the Conyeyandng Act, 1881, sect. 2 (vi), " mortgage 
is aefined as any charge on any property for securing money 
or money's worth." This definition extends considerably 
beyond the usually-accepted signification of the word mort- 
gage, as to which see 4 Com. Dig. tit. Mortgage ; Goote on 
Mortgages, 1. In sect. 60 (4) of this Act " mortgage'* is used 
as distinct from "charge or incumbrance." For ordinary 
purposes of conveyancing a mortgage may be considered as a 
pledge of real or personal estate, evidenced by deed, for se- 
curing the payment of money. Dav. Conv. ii. pt. 2. 

This power of raising money by mortgage being only given 
in the event of the requirements specified, it will be the duty 
of the trustees, or of the Court, as the case may be (see sect. 
22, poBtf p. 54), to see that the money is applied to the pur- 
pose for which it has been raised. 

The receipt in writing of the trustees efPectually discharges 
a mortgagee from being concerned to see that the money 
advanced by him is wanted for the purposes of this Act. Sect. 
40, post, p. 83. 

(p) Capital money must be applied for the special authorized 
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object for which it was raised, see sect. 21, post, p. 49 ; and as 
to charging settled land for improTements, see ImpiOTement 
of Land Act, 1864, ss. 49 — 71, post, p. 156 et teq. 

Undivided Share. 

19. Where the settled land oompriseB an nn- CJoncur- 
divided share in land, or, under the settlement, the exerdse of 
settled land has come to be held in undivided ^ nndi" 
shares, the tenant for life of an undivided share jj^ 
may join or concur, in any manner and to any ex- 
tent necessary or proper for any purpose of this 
Act, with any person entitled to or having power 
or right of disposition of or over another imdivided 
share. 

Conveymice, 

20. — (1.) On a sale, exchange, partition, lease, Comple- 
mortgage or charge, the tenant for life may, as gale, lease, 
regards land sold, given in exchange or on par- * nVey- 
tition, leased, mortgaged or charged, or intended anceu?). 
so to be, including copyhold or customary or lease- 
hold land vested in trustees, or as regards ease- 
ments or other rights or privHeges sold or leased, 
or intended so to be, convey or create the same by 
deed, for the estate or interest the subject of the 
settlement, or for any less estate or interest, to the 
uses and in the manner requisite for giving effect 
to the sale, exchange, partition, lease, mortgage or 
charge. 

(2.) Such a deed, to the extent and in the 
maimer to and in which it is expressed or intended 
to operate and can operate imder this Act, is 
efiectual to pass the land conveyed, or the ease- 
ments, rights or privileges created, discharged 
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from all the limitations, powers and provisions of 
the settlement, and from all estates, interests and 
charges subsisting or to arise thereunder, but sub- 
ject to and with the exception of — 

(i) All estates, interests and charges having 

priority to the settlement ; and 
(ii) All such other, if any, estates, interests and 
charges as have been conveyed or created 
for securing money actually raised at the 
date of the deed {q) ; and 
(iii) All leases and grants at fee-farm rents or 
otherwise, and all grants of easements, 
rights of common, or other rights or privi- 
leges granted or made for value in money 
or money's worth, or agreed so to be, before 
the date of the deed, by the tenant for life, 
or by any of his predecessors in title, or by 
any trustees for him or them, under the 
settlement, or under any statutory power, 
or being otherwise binding on the succes- 
sors in title of the tenant for life. 
(3.) In case of a deed relating to copyhold or 
customary land, it is sufficient that the deed be 
entered on the court rolls of the manor, and the 
steward is hereby required on production to him 
of the deed to make the proper entry ; and on that 
production, and on payment of customary fines, 
fees and other dues or payments, any person whose 
title under the deed requires to be perfected by 
admittance shall be admitted accordingly (r) ; but 
if the steward so requires, there shall also be pro- 
duced to him so much of the settlement as may be 
necessary to show the title of the person executing 
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the deed ; and the same may, if the steward thinks 
fit, be also entered on the court rolls. 

(p) The effect of this proyision is that the teifiuit for life ConTey- 
may effectually grant, appoint or demise (see Conyeyancing anoe. 
Act, 1881, sect. 2 (y) ) the settled land in fee, or for any less 
estate, or for a term of years, without the necessity of the 
trustees, or any other persons beneficially interested, being 
parties to the conyeyance. In practice, howeyer, where there 
are trustees of the settlement, it will usually be adyisable that 
they should join in the conyeyance to giye receipts. Sect. 40, 
post, p. 83. 

On an application by a tenant for life under the Leases Copyholds, 
and Sales of Settled Estates Act, 1856, for a sale of property 
comprising copyholds, as well as freeholds, where it appeared 
that the most beneficial mode of carrying out the sale was to 
enfranchise the copyholds and sell the whole as freeholds, the 
Court made an order to that effect, and directed that the costs 
of enfranchisement should be paid out of the proceeds of the 
sale. Ite Adair, L. R., 16 Eq. 12t. 

(g) This sub-section must be read in connection with sect. Charges. 
§0, post, p. 100, which proyides that a contract by a tenant for 
life not to exercise his powers under this Act shall be yoid ; 
but that such proyision ^all not affect the rights of an assignee 
for yalue ' without his consent. When, therefore, the settled 
land is subject to a mortgage to secure a loan, or (as it is 
conceiyed) to a charge for portions for younger children actually 
raised under a power in the settlement, and left as a charge on 
the property, the tenant for life can only conyey the land 
subject to such incumbrances. 

A tenant for life, when intending to deal with the settled Notice, 
land, must giye notice to the trustees, if any, of the settlement. 
Sect. 46, post. 

The limitations, powers and proyisions of the settlement 
from which the land conyeyed is discharged, will attach to the 
capital money and income which forms the consideration for 
the conyeyance. Sect. 22 (5). 

(r) Copyholds are yested in a purchaser by the surrender of Surrender 
the yendor in person (Nbelv. Weston, 6 Mad. 60), in pursuance of copy- 
of the coyenant to surrender contained in the deed of sale. The holds, 
effect of this proyision seems to be to dispense with the neces- 
sity of actual surrender in the case of a sale, &c. of settled copy- 
holds under this Act. 



VI. — Investment or other Application of 
Capital Trust Money. 

21. Capital money arising under this Act (s), Capital 
subject to payment of claims properly payable ^deTAct; 

R. E 
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nivejt. thereout, and to application thereof for any 
by tiTiBteea Special authorized object for which the same was 
raised, shall, when received, be invested or other- 
wise applied wholly in one, or partly in one and 
partly in another or others, of the following modes 
(namely) : 

(i) In investment on Government securities (^), 
or on other securities on which the trustees 
of the settlement are by the settlement or 
by law authorized to invest trust money of 
the settlement (w), or on the security of 
the bonds, mortgages, or debentures, or in 
the purchase of the debenture stock, of 
any railway company in Great Britain or 
Ireland incorporated by special Act of 
Parliament, and having for ten years 
next before the date of investment paid 
a dividend on its ordinary stock or 
shares, with power to vary the invest- 
ment into or for any other such secu- 
rities : 
(ii) In discharge, purchase, or redemption of 
incumbrances (v) affecting the inheritance 
of the settled land, or other the whole 
estate the subject of the settlement, or 
of landtax, rentcharge in lieu of tithe, 
crown rent, cHef rent, or quit rent, 
charged on or payable out of the settled 
land {w) : 
(iii) In payment for any improvement authorized 

by this Act (x) : 
(iv) In payment for equality of exchange or 
partition of settled land : 
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(y) In purchase of the seignoiy of any part of 
the settled land, being freehold land, or in 
purchase of the fee simple of any part of 
the settled land, being copyhold or cos- 
tomary land {p) : 

(vi) In purchase of the reversion or freehold in 
fee of any part of the Settled land, being 
leasehold land held for years, or life, or 
years determinable on life (s) : 

(vii) In purchase of land in fee simple, or of 
copyhold or customary land, or of leasehold 
land held for sixty years or more imexpired 
at the time of purchase, subject or not to 
any exception or reservation of or in respect 
of mines or minerals therein, or of or in 
respect of rights or powers relative to the 
working of mines or minerals therein, or 
in other land : 

(viii) In purchase, either in fee simple, or for a 
term of sixty years or more, of mines and 
minerals convenient to be held or worked 
with the settled land, or of any easement, 
right, or privilege convenient to be held 
with the settled land for mining or other 
purposes : 
(ix) In payment to any person becoming abso- 
lutely entitled or empowered to give an 
absolute discharge {a) : 
(x) In payment of costs, charges, and expenses 
of or incidental to the exercise of any of 
the powers, or the execution of any of the 
provisions, of this Act : 

e2 



/ 



62 



THE SETTLED LAND ACT, 1882^ 



(xi) In any other mode in which money pro- 
duced by the exercise of a power of sale in 
the settlement is applicable thereunder. 



35 & 36 
Vict. c. 44. 



Govern- 
ment 
securities. 



Securities 
authorized 
by the 
settlement. 

Securities 
authorized 
by law. 

22&23 
Vict. c. 36. 



(«) For definition of oapital money, see sect. 2, sub-sect. 9, 
antef p. 20. Money may be raised by mortgage under this Act 
only for enfranchisement, or equality of exchange, or partition, 
sect. 18, ante, p. 46. 

''The term 'government securities' is defined as any an- 
nuities, exchequer bonds, exchequer bills and other parlia- 
mentary securities of the government of the United Kingdom." 

{t) Of the government or bank annuities, the Court has 
generally thought proper to adopt for investments the 3/. per 
cent. Consolidated Bank Annuities, the fund which, at the tune 
when the rule of the Court was established, was considered, 
from its low rate of interest, the least likely to be redeemed. 
" And if a trustee, who has money in hand which he ought to 
render productive, invest it in this security, he has done his 
duty, and wiU not be liable for any subsequent depreciation." 
Lewin on Trusts, p. 278. And see Clottgh v. Bond, 3 M. & 
Cr. 496; Holland v. Hughes, 16 Ves. 114; Moyle v. Moyle, 2 
B. & M. 716. The Court will, however, on special grounds, 
invest in other government securities. Caldecott v. Caldeeott, 4 
Mad. 189. 

(u) As to the duties, &c. of trustees with regard to invest- 
ments authorized by the settlement, see note (k), post, p. 85. 

By sect. 32 of 22 & 23 Vict. c. 35, it is enacted, that " when 
a trustee, executor or administrator shall not, by some instru- 
ment creating his trust, be expressly forbidden to invest any 
trust fund or real securities in any part of the United King* 
dom, or on the stock of the Bank of England or Ireland, 
or on East India Stock, it shall be lawful for such trustee, 
executor or administrator, to invest such trust fund on such 
securities or stock : and he shall not be liable on that account 
as for a breach of trust, provided that such investment shall in 
other respects be reasonable and proper." 

This section (which is made retrospective by 23 & 24 Vict, 
c. 38, s. 12) does not apply where the trust fund is already 
specifically invested, and there is no power in the settlement to 
vary securities. Be Ward, 2 J. & H. 191. 

By 23 & 24 Vict. c. 38, s. 11, and the General Order dated 
the Ist of February, 1861, made in pursuance of that Act, 
trustees having power to invest in government or parliamentary 
securities, may invest "in bank stock. East India Stock, ex- 
ichequer bills and 21. 10«. per cent, annuities, and upon mort- 
gage of freehold and copyhold estates respectively in England 
and Wales, as well as in Consolidated 3/. per cent. Annuities, 
Keduced 3/. per cent. Annuities, and New 3/. per cent. An- 
nuities." 
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fhia power may be exercised notwithstaadisg prohibitiTe 
or restrictiYe wordJs in the instrument creating the trust. JRf 
Wedderbum, 9 Ch. D. 112. 

By 30 & 31 Vict. c. 132, after reciting tbat doubts had arisen 
as to the legal effect and signification of the words ''East 
India Stock, it is enacted in sect. 1 that the words ' East India 
Stock ' in the said Act (22 & 23 Vict. c. 35) shall include and 
express, as well the East India Stock which existed pre- 
Tiously to the 13th of August, 1859, when the said Act received 
the assent of her Majesty, as East India Stock charged on the 
rerenues of India, aud created under and by virtue of any Act 
or Acts of Parliament which receiyed her Majesty's assent 
on and after the 13th of August, 1859 ; and it shiaLll be lawful 
for every trustee, executor or administrator, to invest any trust 
fund in his possession, or under his control, in the stock created 
by the last -mentioned Act or Acts, to the same extent, and for 
the same purposes and objects, as he can now invest such trust 
fund in the East India Stock which existed previously to the 
13th of August, 1859." 

By sect. 2 of the same Act it is enacted that ''it shall be 
lawful for every trustee, executor or administrator to invest 
any trust fund in his possession, or under his control, in any 
securities the interest of which is or shall be g^iaranteed by 
parliament to the same extent and in the same manner as he 
may invest such trust fund in such securities as aforesaid." 

[Railway stock guaranteed by the Government of India is 
not within the Act. Green v. Angell, W. N., 1867, p. 305. 

Lastly, 34 & 35 Vict. c. 47, s. 13, enacts that "a trustee, 
executor or other person empowered to invest money in public 
stocks or funds or other government securities may, imless 
forbidden bv the will or other instrument under which he acts, 
whether prior in date to this act or not, invest the same in 
consolidated stock" of the Metropolitan Board of Works. 

As to the responsibility of trustees with regard to a due 
exercise of their judgment and discretion with regard to 
investments authorized by the settlement, see note (c) to sect. 22, 
posty p. 56. 

(v) As to the interpretation of incumbrance, see Conveyanc- 
ing, &c. Act, 1881, s. 2 (vii), and note {h) to sect. 5 of this 
Act, antey p. 30. The term is not defined in this Act. 

l!he words "or other the whole estate the subject of the 
settlement" apparently apply to settled leaseholds and capital 
money arising under this act. It would accordingly appear 
l^t if the settlement included freeholds and also leaseholds 
hdld for a short term of years, the tenant for life would imder 
ibis section have power to sell the freeholds in order to free 
the leaseholds from incumbrances. It is however provided 
by sect. 53, post, p. 102, that the tenant for life shall, in 
exercising any power under this Act, have regard to the 
interest of all parties interested, and by sect. 44, post, p. 87, 
that the trustees in case of differences may apply to the 
Court. 
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Bent- 
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Crown 
rents. 

Quit rents. 
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ments. 

Enfran- 
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ment of 
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(w) A rent-charge is a rent issuing out of land, with power 
of distress, the owner of the rent having no reversion in the 
land. Woodfall, L. & T. 347 ; see also Co. Lit. 144. 

A crown rent is, as its name denotes, a rent-charge reserved 
in respect of a grant by the crown. 

*' Bents of assize are the certain established rents of the 
freeholders and ancient copyholders of a manor which cannot 
he departed from or varied. Those of such freeholders are 
frequently called chief rents, reditus eapitales, and both sorts 
are indifferently denominated * quit rents,' quieti reditua, 
because thereby the tenant goes quit and free .of all other 
services." Bl. Comm. ii. 41. 

This clause would apparently authorize the purchase of a 
fee farm rent, i. e. a rent -charge reserved in respect of a grant 
in fee ; in any case the purchase of such a rent-charge would 
come under the purchase of *'land*' authorized by sub- 
section (vii). See definition of land, sect. 2, anUy p. 20. 

By sect. 45 of the Conveyancing, &c. Act, 1881 , power is given 
to the Copyhold Commissioners (who are constituted the Land 
Commissioners under this Act, see sect. 48, postf p. 96), on the 
requisition in writing of the owner of the land or of any person 
interested therein, to certify under their seal the amount in con- 
sideration whereof any quit-rent, chief rent or other annual sum 
issuing out of the land (not being a tithe rent-charge, or rent 
reserved on a lease or license, or other non-perpetual rent) may 
be redeemed ; and on payment or tender of that amcftint, after 
one month's notice, to the person entitled to the rent-charge, 
the commissioners shall certify that the land has been redeemed, 
and the land shall be thereby absolutely freed and discharged 
from the rent. This section does not apply to Lreland. 

(;r) As to improvements" authorized by this Act, see sects. 25 
— 31, post J p. 69 et aeq. 

{f/) The enfranchisement of copyholds was held to be a pro- 
per mode of applying money paid into Court under the Lands 
Clauses Consolidation Act, 1845 (8 Vict. c. 18). Be Cheshunt 
College, 3 W. B. 638 ; Dickson v. Oraham, 25 L. J., Ch. 688. 

(z) Sect. 66 of the Conveyancing, &o. Act, 1881, provides for 
the enlargement of long terms (of originally not less than 300 
years, of which 200 years or more are unexpired) held at nominal 
rents into estates in fee simple. 

(a) As to the necessity for the execution of a disentailing 
deed in order to entitle a tenant in tail to payment, see note (9), 
postj p. 226. 

22. — (1.) Capital money arising under this Act 
shall, in order to its being invested or applied as 
aforesaid, be paid either to the trustees of the 
settlement or into Court, at the option of the 
tenant for life (6), and shall be invested or applied 



INVESTMENT, ETC: OF CAPITAL MONEY. 65 

by the trustees, or imder the direction of the 
Court, as the case may be, accordingly. 

(2.) The investment or other application by the 
trustees shall be made according to the direction 
of the tenant for life (6), and in default thereof, 
according to the discretion of the trustees (c), but 
in the last-mentioned case subject to any consent 
required or direction given by the settlement with 
respect to the investment or other application by 
the trustees of trust money of the settlement; 
and any investment shall be in the names or 
under the control of the trustees. 

(3.) The investment or other application imder 
the direction of the Court shall be made on the 
application of the tenant for life, or of the trustees. 

(4.) Any investment or other application shall 
not during the life of the tenant for life be altered 
without his consent (d), 

(6.) Capital money arising under this Act while 
remaining uninvested or unapplied, and securities 
on which an investment of any such capital money 
is made, shall, for all purposes of disposition, 
transmission, and devolution, be considered as 
land, and the same shall be held for and go to the 
same persons successively, in the same manner 
and for and on the same estates, interests, and 
trusts, as the land wherefrom the money arises 
would, if not disposed of, have been held and have 
gone under the settiement (^). 

(6.) The income of those securities shall be paid 
or applied as the income of that land, if not dis- 
posed of, would have been payable or applicable 
nnder the settlement {e). 

(7.) Those securities may be converted into 



56 



THE SETTLED LAND ACT, 1882. 



money, which shall be capital money arising under 
this Act. ' 



Payment 
of capital* 
money. 



Direction 
of tenant 
for life. 



Discretion 
of trustees. 



(a) The meaning of tMs clause would, at first sight, appear 
to be that this option will be exerciseable when there are trus- 
tees of the settlement within the meaning of the Act, see 
sect. 2f ante, p. 20 ; but that when there are no trustees, either 
an application, must be made to the Court under sect. 38, posty 
p. 77, for the appointment of trustees, or that the sale, or 
other dealing witn the settled land, may be effected without 
their appointment, provided the money be paid into Court. 
It is, howeyer, open to doubt whether this is tne true construc- 
tion, as sect. 45 would appear to require that there shall in every 
case be two or more trustees of the settlement, to whom notice 
must be given of any intention of the tenant for life to exercise 
his powers of sale, &c., under this Act, and that if they are 
not in existence, they must be appointed. See posty p. 88. 

By sect. 39 (1), post, p. 82, it is provided that capital money 
arising under this Act shall not be paid to fewer than two 
trustees, imless the settlement otherwise provides, and theix 
receipt effectually discharges the payor. Sect. 40, post, p. 83. 
It would not be safe for a purchaser or mortgagee to pay 
** capital money" either to a sole trustee or to the tenant for 
life nimself, notwithstanding that, by sect. 53, post, p. 102, 
he is to be deemed to be in the position, and to have the 
duties and liabilities of a trustee for all parties interested under 
the settlement. Payment into Court exonerates the payor. 
Sect. 46, sub-sect. 2, p. 90. 

An application for leave to pay purchase-money into Court 

may be made jointly by two or more purchasers. Seton, 1405. 

The application snould not generaUy be made until the title 

has been acc^ted. Sugd. Y. & P. 103 ; see also De Visme v. 

De Visme, 1 M. & G. 336 ; Ruthley v. Gill, 3 D. & S. 640. 

For form of order for payment into Court, see Pembeiton on 
Judgments, p. 463 ; and as to g^eneral procedure and practice 
of the Court with regard to payment into Court, see Seton, 
pp. 73—88. 

{b) This provision enables a tenant for life to assume the 
whole power and responsibility with regard to the choice of 
investments, and to deprive tiie trustees of any voice in the 
matter, unless they see fit to apply to the Court under sect. 44, 
post, p. 87, to restrain the tenant for life from applying or 
investing capital money in a manner which they consider 
improper and detrimental to the inheritance. See, however, 
sect. 42, post, p. 86, as to the protection of trustees froni 
liability for not making such applications as they might make. 
(c) The Court if called upon to direct or sanction an invest- 
ment will act with strict regard to the interest of all parties 
interested {Cockburn v. Feel, 3 De G., F. & J. 170) ; but where 
trustees in the exercise of their discretion have selected an 
investment, it will be assumed in the absence of proof to 
the contrary, that they have acted bond fide and witii due 
regard to the interests alike of the tenant for life and remain- 
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deiman. Hume v. Richardiony 4 De G., F. & J. 32. See aloQ 
note {u)y antCy p. 63. 

(<Q llie inyestment may be pennanent, and not,' as heretO'* inTest- 
fore, merely proviBional, until re-inyeslanent in land, to be ment. 
conveyed to the uses or trusts of the settlement, or otherwise 
applied, as directed by sect. 34 of the Settled Estates Act, 1877* 
An inyestment once made, either by the trustees or the Court, 
may continue throughout the life of the tenant for life, if he .so 
pleases. 

' (e) The effect of these clauses is, as stated in the memo- Devolution 
randum to the bill, that the income of the investments goes a^ of money 
the rents of the land, if not sold, would have g^ne ; and the as land, 
capital devolves to the remainderman and others coming in 
under the settlement, as if there had been no sale ; in other 
words, the capital is treated for that purpose as land, and not 
as money. 

» 

23. Capital money arising under this Act from inrest- 
settled land in England shall not be applied in the S^a in* 
purchase of land out of England, unless the settle- ]^"(/). 
ment expressly authorizes the same. 

(/} So also settled land in England may not be given in ex« 
change for land out of England. Sect. 4 (8), ante, p. 30. 

24, — (1.) Land acquired by purchase or in ex- Settlement 
change, or on partition, shall be made subject to purchased, 
the settlement in manner directed in this section, ^change 

(2.) Freehold land shall be conveyed to the Re- 
uses, on the trusts, and subject to the powers and 
provisions which, under the settlement, or by reason 
of the exercise of any power of charging therein 
contained, are subsisting with respect to the settled 
land, or as near thereto as circumstances permit, 
but not so as to increase or multiply charges or 
powers of charging {g), 

(3.) Copyhold, customary, or leasehold land 
shall be conveyed to and vested in the trustees of 
the settlement on trusts and subject to powers and 
provisions corresponding, as nearly as the law and 
circimistances permit, with the uses, trusts, powers 
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and provisions to, on and subject to which freehold 
land is to be conveyed as aforesaid ; so neverthe- 
less that the beneficial interest in land held by 
lease for years shall not vest absolutely in a person 
who is by the settlement made by purchase 
tenant-in-tail, or in tail male, or in tail female, 
and who dies under the age of twenty-one years, 
but shall, on the death of that person imder that 
^g^9 g^ ^ freehold land conveyed as aforesaid 
would go (A). 

(4.) Land acquired as aforesaid may be made a 
substituted security for any charge in respect of 
money actually raised, and remaining unpaid, from 
which the settled land, or any part thereof, or any 
undivided share therein, has theretofore been re- 
leased on the occasion and in order to the comple- 
tion of a sale, exchange or partition. 

(5.) Where a charge does not affect the whole 
of the settled land, then the land acquired shall 
not be subjected thereto, unless the land is acquired 
either by purchase with money arising from sale of 
land which was before the sale subject to the 
charge, or by an exchange or partition of land 
which, or an undivided share wherein, was before 
the exchange or partition subject to the charge. 

(6.) On land being so acquired, any person 
who, by the direction of the tenant for life, so 
conveys the land as to subject it to any charge, is 
not concerned to inquire whether or not it is 
proper that the land should be subjected to the 
charge. 

(7.) The provisions of this section referring to 
land extend and apply, as far as may be, to mines 
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and mineralsy and to easements, rights and privi- 
leges over and in relation to land. 

(a) As to multiplioation of chargeB, see HindU t. Taylor^ 
5 Be G. M. & a. 677. 

(h) The effect of this daiue is, that if an infant quan tenant 
in taiil of leaseholds leaves issue inheritable nnder the entail^ 
Bach issue will take, but if he dies without such issue, then the 
leaseholds will pass to the remainderman. The corresponding 
proyiso in sect. 4 of the repealed Act, 23 & 24 Vict. c. 145, 
did not contain the concluding words of this section, directing 
the leaseholds to go over as freeholds. 

As to the history of the doctrine of quasi entails, see the 
ludgment of Lord St. Leonards, G. in AUen t. Allen^ 2 Dr. k 
War. 337 ; and as to the construction of dispositions in qutui 
strict settlement, see Foley t. BumeUy 1 £ro. G. G. 274. See 
also Day. Gout. iii. p. 495. 

VII. — Improvements. 
Improvements with Capital Trust Money, 

25, Improvements authorized by this Act are Descrip- 
the making or execution on, or in connection with, p^e- ™" 
and for the benefit of settled land, of any of the Sio^^^by 
following works, or of any works for any of the act (a), 
following purposes, and any operation incident to 
or necessary or proper in the execution of any of 
those works, or necessary or proper for carrying 
into effect any of those purposes, or for securing 
the full benefit of any of those works or purposes 
(namely) : — 

(i) Drainage (6), including the straightening, 
widening, or deepening of drains, streams 
and watercourses : 
(ii) Irrigation ; warping (c) : 
(iii) Drains, pipes and machinery for supply and 

distribution of sewage as manure : 
(iv) Embanking or weiring {d) from a river or 

lake, or from the sea, or a tidal water : 
(v) Groynes; seawaUs; defences against water 
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(vi) Inclosing; straightening of fences; re-division 
of fields : 

(yii) Reclamation ; dry warping ; 
(viii) Farm roads ; private roads; roads or streets 
in villages or towns : 

(ix) Clearing ; trenching ; planting : 

(x) Cottages for labourers, farm-servants and 
artisans, employed on the settled land or 
not: 

(xi) Farmhouses, offices, and out-buildings, and 
other buildings for farm purposes : 

(xii) Saw mills, scutch-mills {e), and other mills, 
water-wheels, engine-houses and kilns, 
which will increase the value of the settled 
land for agricultural purposes or as wood- 
land or otherwise : 

(xiii) Reservoirs, tanks, conduits, watercourses, 
pipes, wells, ponds, shafts, dams, weirs, 
sluices (/), and other works and machinery 
for supply and distribution of water for 
agricultural, manufacturing or other pur- 
poses, or for domestic or other consump- 
tion (g) : 

(xiv) Tramways ; railways ; canals ; docks (h) : 

(xv) Jetties, piers and landing places on rivers, 
lakes, the sea or tidal waters, for facilitating 
transport of persons and of agricultural 
stock and produce, and of manure and 
other things required for agricultural pur- 
poses, and of minerals, and of things re- 
quired for mining purposes : 

(xvi) Markets and market-places : 

(xvii) Streets, roads, paths, squares, gardens, or 
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other open spaoes for the use, gratuitoualy 
or on payment, of the public or of indi- 
viduals, or for dedication to the public, the 
same being necessary or proper in connection 
with the conversion of land into building 
land (e) : 
(xviii) Sewers, drains, watercourses, pipe-making, 
fencing, paving, brick-making, tile-making 
and other works necessary or proper in 
connection with any of the objects afore-» 
said: 
(xix) Trial pits for mines, and other preliminary 
works necessary or proper in connection 
with development of mines {j) : 
(xx) Reconstruction, enlargement or improve- 
ment of any of those works. 

(a) The Improyement of Land Act, 1864, s. 9, authorized, 
subject to the approval of the commissioners, the execution of 
the improvements specified in clauses i. — xiii. of this section ; 
also those in clause xv. as regards agricultural purposes. The 
other improvements here specified are now authorized for the 
first time. Bj sect. 30 of this Act, post, p. 69, the enumera- 
tion of improvements in sect. 9 of the Improvement of Land 
Act, 1864, is extended so as to comprise aU improFements 
authorized bj this Act. 

It has been repeatedly held that under the Settled Estates Newbuild- 
Acts the Court is authorized to laj out the proceeds of the sale ings. 
of settled land in the erection of new buildings on unsold parts 
of the settled property no less than in the purchase of land. 
See re Newman, L. B., 9 Ch. A. 681, and the cases there cited. 
But, generally speaking, in cases not covered by statutory 
enactment, or by the provisions of a settlement, the Court 
would not, at the instance of tenants for life, direct even per- 
manent improvements to be made at ihe expense of the estote, 
except under special circumstances. Nairn v. MarJoribank$f 
3 Russ. 582 ; Dent v. Dent, 30 Beav. 363 ; Drake y. Trefusis, 
L. R., 10 Oh. A. 364. 

It is to be observed that the tenant for life is not by this Act Oma- 
empowered to make ornamental improvements (except public mental 
ganiens, &c. in connection with building undertakings), nor improve- 
have trustees generally power to do so. Bridge v. Broum, nients. 
2 Y. & C, Ch. Oa. 181. But where a tenant for life, under a 
will, had expended large sums in completing the erection of a 
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mansioii which had been besxin by the testatrix and left un- 
finished at her death, it was neld that the mansion ought to be 
completed, and a reference was directed to ascertain what 
money had been properly expended thereon. Dent v. Dent^ 
ubi supra. And by the liimited Owners' Residenoe Act, 1870 
(33 & 34 Vict. 0. 66), as amended by the Act of 1871 (34 & 36 
Vict. 0. 84), it is provided that the erection of a mansion house 
and appurtenances suitable to the estate as a residence for the 
owner thereof, shall be deemed to be an improvement within 
the meaning of the Improvement of Land Act, 1864, and by 
sect. 4 of the Act of 1870, a sum not exceeding two years' net 
rental of the estate may, subject to the approval of the com* 
missioners, be charged thereon for the purpose of erecting a 
mansion house, &c. 

Nothing in this section authorizes the application of capital 
to defraying the expenses of mere repairs, however necessary 
or permanent. As to the obligations of a tenant for life witn 
regard to repairs generally, and in particular to tiie mainte- 
nance of improvements, see note to sect. 28, post, p. 67. 

(b) The Settled Estates Act, 1877, does not empower the 
Court to direct the carrying put of drainage for agricultural 
purposes. Foynder v. Cook, 60 L. J., Oh. 763. 

{q *' Warping" is enriching by overflowing with water let 
in from the sea. Webster, Diet. 

(d) A "weir" or "wear" is "a dam to shut up and raise 
water." Johnson, Diet. " A dam in a river to stop and raise 
the water for conducting it to a mill or for talang fish." 
Webster, Diet. The development of fisheries does not, how- 
ever, appear to be contemplated as one of the improvements 
authorized by the Act. The Oourt has sanctioned tiie applica- 
tion of purchase-money of settled estate to embanking a river, 
'so as to protect an unsold part of the estate. Be Leadbitter^ 
30 W. R. 378. 

{e) A " acutch-mill" is a mill for drawing out raw flax and 
preparing it for sale to spinners and manufacturers. 

(/) A " sluice " is a lo<^ or floodgate for letting out dammed- 
up water. Webster, Diet. 

ig) By theLomited Owners Reservoirs and Water Supply Fur- 
ther Facilities Act, 1877 (40 & 41 Vict. c. 31), s. 6, it is provided; 
" that the construction or erection of reservoirs or other works 
of a permanent character for the supply of water to persons 
residing or engaged in labour on the hmds on which such works 
are situate, or on any other lands settled to the same uses, or for 
iiie more convenient or profitable user of such lands, or for the 
supply of water to any sanitary or other local authority or 
water company, or for any one or more of such purposes, shall 
be deemed to be an improvement of land within the meaning 
of the ninth section of the Improvement of Lands Act, 1864," 
and accordingly, with the sanction of the commissioners, the 
cost of such works may be charged on the settled estate. By 
sect. 6 limited owners may enter into agreements for the sup- 
ply of water under the Act to local authorities for terms of 
years, provided that every sudh agreement be approved by the 



I 



IMPROVEMENTS. 63 

Indosnre (Land) Commissioners, And that no pmmiiim or 
benefit of the nature of a premium be reserred tberebj bj the 
land owner. By sect. 7 contracts may be entered into between 
authorized companies and landowners for execution of zeser- 
Toirs, &c., or for advances for that purpose ; and b^ sect. 8 
landowners are empowered to charge their estates with sab- 
Bcriptions for the construction of waterworks by a water 
company. 

As improvements authorized by this Act must be made or 
executed *'on or in connexion with and for the benefit of 
settied land,*' it would not appear that tenants for life are 
hereby empowered to construct reservoirs, &c. for the supply 
of water to local authorities or water companies ; fo/ that pur- 
pose recourse must be had to the Beservoirs, &c. Act of 1877. 

(h) By sect. 27 of this Act a tenant for life is empowered to BaOways. 
concur with any other person (which term includes corpora- &e. 
tion, see sect. 2, ante, p. 22) in executing any improvement 
authorized by this Act or in contributing to the cost thereof. 
And in the Improvements of Lands Act, 1864, ss. 78 — 89, are 
contained provisions empowering the commissioners to autho- 
rise the charging of settled lands with money subscribed for 
the construction of railways and canaLs, upon being satisfied 
that they will, when constructed and open for traffic, effect a 
permanent increase in the value of the lands. See pott, 
pp.. 175 et teq, 

(») See sect. 16, antej p. 44, which contains provisions with Streets, &c. 
regixd to the appropriation of land for streets, open spaces, 
&c., caused or required by the tenant for life to be made in 
connection with a sale or grant for building purposes on a 
building lease : the parts appropriated may be vested in trus- 
tees, and the conditions of tiie appropriation may be declared 
by enrolled deed. It appears to he open to doubt whether the 
provisions referred to apply to streets, &c. made under this 
section on land not sola, granted, or leased for building 
purposes. 

The Court had no power imder the old Leases and Sales of 
Settied Estates Acts to authorize a sale or mortg^age of settied 
land for the purpose of making roads or sewers ; and in the 
absence of enabling provisions in the settiement, a private Act 
of Parliament must have been obtained. Venour v. Vefwur, 
2 Ch. D. 622. By sect. 21 of the Settled Estates Act, 1877, 
poatf p. 216, the C3ourt has power to order the expenses inci- 
dental to such works to be ndsed by sale or mortgage of, or a 
charge on, all or an^ part of the settied land. TbiB Act does 
not authorize the raising of money for improvements by mort- 
gage. See sect. 18, ante, p. 46. 

ij) A tenant for life is, by sect. 6, ante,f, 31, empowered to Mines, 
grant leases for mining purposes, indumng the sinldng of 
mines which have not previouslv been worked. By the appli- 
cation of capital money to making trial pits and executing 
other preliminary works, he will be enabled to open mines am 
sell or lease them as going concerns. This Act does not em- 
power a tenant for life impeachable for waste to open mines in 
order to work them himself. A tenant for life without im- 
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peaohment of waste has the right, independently of this Act, 
to open mines and appropriate the profits for his own benefit. 
Co.Iiitt. 220 a. 

26. — (1.) Where the tenant for life is desirous 
that capital money arising under this Act shall be 
applied in or towards payment for an improve- 
ment authorized by this Act, he may submit for 
approval to the trustees of the settlement, or to 
the Court (/), as the case may require, a scheme 
for the execution of the improvement, showing 
the proposed expenditure thereon. 

(2.) Where the capital money to be expended 
is in the hands of trustees, then, after a scheme is 
approved by them, the trustees may apply that 
money in or towards payment for the whole or 
part of any work or operation comprised in the 
improvement, on— 
(i) A certificate of the land commissioners cer- 
tifying that the work or operation, or some 
specified part thereof, has been properly 
executed, and what amount is properly 
payable by the trustees in respect thereof, 
which certificate shall be conclusive in 
favour of the trustees as an authority and 
discharge for any payment made by them 
in pursuance thereof ; or on 
(ii) A like certificate of a competent engineer or 
able practical surveyor nominated by the 
trustees and approved by the commis^- 
sioners, or by the Court, which certificate 
shall be conclusive as aforesaid ; or on 
(lii) An order of the Court directing or authorizing 
the trustees to so apply a specified portion 
of the capital money. 
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(3.) Where the capital money to be expended 
is in Court, then, after a scheme is approved by 
the Court, the Court may, if it thinks fit, on a 
report or certificate of the commissioners, or of a 
competent engineer or able practical surveyor, 
approved by the Court, or on such other evidence 
as the Court thinks sufficient, make such order 
and give such directions as it thinks fit for the 
appUcation of that money, or any part thereof, in 
or towards payment for the whole or part of any 
work or operation comprised in the improvement. 

(k) See the provisions with regard to applications to the 
commissioners, and their proceedings with regard to improye- 
ments contained in the Improvement of Land Act, 1864, 
postf pp. 128 et seq. These provisions are extended so as to apply 
to all Acts relating to improvements of settled land, oee 
sect. 48, post, p. 97. 

(Q The scheme will be submitted to the Court when the 
capital money has been paid into Court, either at the option of 
the tenant for life, instead of to the trustees, under sect. 22 (1), 
ante, p. 54, or where there are no trustees of the settlement. 

27, The tenant for life may join or concur Concur- 
with any other person (w) interested in executing i^^^- 
any improvement authorized by this Act, or in ™®^**- 
contributing to the cost thereof. 

(m) Person includes corporation. See sect. 2, ante, p. 22. 

As to the powers of limited owners to contribute towards the 
construction of railways, canals, and waterworks, by taking 
shares in companies, and charging the amount on the settled 
land, see the Improvement of Land Act, 1864, ss. 78 — 89, 
post, pp. 175 et aeq., and the limited Owners Reservoirs, &c. Act, 
1877, s. 8 ; and see notes to sect. 25, ante, p. 62. 

28. — (1.) The tenant for life, and each of his Obligation 

successors in title (n) having, under the settle- for lif e*and 

ment, a limited estate or interest only in the Jo m1^" 

settled land, shall, during such period, if any, as *a™» ^2' 

sure, flcc. 

the land commissioners by certificate m any case 

E. F 
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presoribe, maintain and repair, at his own expense, 
every improvement executed xmder the foregoing 
provisions of this Act, and where a building or 
work in its nature insurable against damage by 
fire is comprised in the improvement, shall insure 
and keep insured the same, at his own expense, in 
such amount, if any, as the commissioners by 
certificate in any case prescribe (o). 

(2.) The tenant for life, or any of his successors 
as aforesaid, shall not cut down or knowingly 
permit to be cut down, except in proper thinning, 
any trees planted as an improvement under the 
foregoing provisions of this Act. 

(3.) The tenant for life, and each of his suc- 
cessors as aforesaid, shall from time to time, if 
required by the commissioners, on or without the 
suggestion of any person having, under the settle- 
ment, any estate or interest in the settled land in 
possession, remainder, or otherwise, report to the 
commissioners the state of every improvement 
executed xmder this Act, and the fact and par- 
ticulars of fire insurance, if any. 

(4.) The commissioners may vary any certificate 
made by them xmder this section, in such manner 
or to such extent as circumstances appear to them 
to reqxiire, but not so as to increase the liabilities 
of the tenant for life, or any of his successors as 
aforesaid. 

(5.) If the tenant for life,, or any of his suc- 
cessors as aforesaid, fails in any respect to comply 
with the requisitions of this section, or does any 
act in contravention thereof, any person having, 
xmder the settlement, any estate or interest in the 
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settled land in possession, remainder, or reversiony 
shall have a right of action, in respect of that 
default or act, against the tenant for life; and 
the estate of the tenant for life, after his death, 
shall be liable to make good to the persons entitled 
under the settlement any damages occasioned by 
that default or act. 

(ft] The words *^ the tenant for life and each of his saooeesors SuoeeBBOis 
in title ' * here mean the tenant for life, or otiier limited owner, ^ ^^^' 
for the time heing in possession of the settled land. See sect. 
10 (2), ante, p. 38. 

(o) It is to be observed that the obligation to maintain, &c., Obligation 
imposed by this section on tenants for life, is confined to " im- ^ repair, 
proyements '' effected with capital money under this Act. A 
tenant for life is generally under no obligation to execute 
repairs of the settled property ^except where directed to re- 
pair bythe instrument creating tiiie trust: JFoodhouse y. Walker, 

5 Q. B. D. 404), nor can he claim to be repaid out of the 
estate for his outlay in such repairs, howeyer essential and 
permanent to the preservation of the property. See Flayer v. 
Bankes, L. B., 8 Eq. 115, where expenses of drainage and re- 
building houses were disallowed; and see Re Leigh, L. B., 6 Gh. 
A. 887 ; Drake v. Trefuaia, L. R., 10 Ch. A. 364. A tenant for 
life may cut timber to be employed in repairs, but he cannot 
sell timber in order to defray out of the purchase- money the 
cost of repairs, or to recoup himself for money so laid out. Go. 
litt. 53, 54 ; see also Duke of Marlborough v. St. John, 5 De G-. 

6 Sm. 181. And see note (r) to sect. 29, infra. 

As to the powers and proceeding's of the commissioners with 
regud to insurailce and maintenance of buildings erected as 
improvements, see Improvement of Land Act, 1864, ss. 72-77, 
poet, pp. 170 et seq. 

Execution and Repair of Improvements. 

29. The tenant for life, and each of his sue- Protection 
cessors in title having, under the settlement, a ^sltoin 
limited estate or interest only in the settled ^5^^^, 
land (^), and all persons employed by or under of im- 
contract with the tenant for life, or any such ments. 
successor, may from time to time enter on the 2 

settled land (^), and, without impeachment of waste A 

by any remainderman or reversioner (r), thereon 

f2 
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execute any improvement authorized by this Act, 
or inspect, maintain, and repair the same, and, 
for the purposes thereof, on the settled land, do, 
make, and use all acts, works, and conveniences 
proper for the execution, maintenance, repair, and 
use thereof, and get and work freestone, lime- 
stone, clay, sand, and other substances, and make 
tramways and other ways, and bum and make 
bricks, tiles, and other things, and cut down and 
use timber and other trees not planted or left 
standing for shelter or ornament. 

{p) It is to be presumed that this estate or interest must be 
in possession. See note (n) to sect. 28, antcy p. 67. 

(q) Where for the pui^se of effecting improvements it is 
necessary to enter and execute works upon adjoining lands be- 
longing to other owners, proceedings to obtain authority for 
such entry must be taken, as directed by sect. 33 of the Im- 
provement of Land Act, 1864, post, p. 144. 

(r) In most settlements of real property by deed or will, 
estates for life are limited without impeachment of waste, so as 
to enable the tenant for life to cut down timber, and open mines, 
&c., and appropriate the proceeds to his own use and benefit. 
Co. Litt. 220 a. This is almost invariably the case with regard to 
settlements of large estates, to which the provisions of this 
section would appear principally to apply. "The clause 
without impeachment of waste, gives a power to the lessee which 
will produce an interest in him if he executes, his power during 
the privity of his estate." Lewis Bowlegs case, 11 Rep. 79 b. 

Waste is of three kinds — (i) voluntary ; (ii) permissive ; 
(iii) equitable. 

(i) Voluntary or actual waste is the destruction or alter- 
ation of a material part of the inheritance, e. g, pulling down 
houses, or displacing fixtures, *' digging for gravell, lime, 
clay, brick, coale, or the like, hidden in the earth, and were 
not open when the tenant came in, is wast " (Co. Lit. 63 b) ; 
but if the mines or quarries have been worked before the com- 
mencement of his estate or term, he may continue the working. 
Blias V. Snowdon Slate Quarries Co., 4 App. Cas. 464. So, 
also, cutting down timber, or other trees planted for shelter, 
or fruit trees, and ploughing up pastiue. Ibid,; and see 
Com. Dig. Waste. 

(ii) Permissive waste is neglect of repairs, as to which, see 
note (o), ante, p. 67. 

^ The Courts will not generally interfere against mere permis- 
sive waste {Wood v. Gaynon, Amb. 395), unless an obligation 
to repair is unposed by the settlement or lease. Re Skingley, 
3 Mac. & Or. 221 ; Woodhouse v. Walker, 6 Q. B. D. 404. 
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(iii) Equitable waste is the misuse by a tenant for life not Equitable 
impeachable for waste, of his powers and privileges, so as, waste, 
whether through malice, caprice, or extravag^ance, to cause 
destruction or spoliation to the inheritance. The leading pre- 
cedent on this subject is that of Vane y. Lord Barnard (2 vem. 
738), where the defendant was restrained from pulling down 
Kab^ Castle. Under the head of equitable waste wifi come 
pulling down farm houses and grubbing up woods (Aston r. 
Aston f 1 Yes. sen. 265), and cutting down ornamental timber 
{Marquis of Doicnshire v. Lady Sandy Sj 6 Ves. 107 ; Ford^. Tynte, 
2 De a. J. & S. 127 ; Bubb v. Yelverton, L. R., 10 Eq. 466). See 
as to timber, note (x)U> sect. 35, post^ p. 74 ; and see generally as 
to equitable waste, JDay. Gonv. iii. pp. 279 etseq.^ and the cases 
collected in the notes to Garth y. Cotton^ 1 L. C. Eq. 817 e^ seq. 

By 36 & 37 Vict. c. 66, s. 25, sub-s. 3, it is enacted 
that, ''an estate for life without impeachment of waste shall 
not confer, or be deemed to haye conferred, upon a tenant for 
life any legal right to commit waste of the description known, 
as equitable waste, unless an intention to confer such right shall 
expressly appear by the instrument creating such estate." 

A tenant impeachable for waste may '' dig grayell or day 
for the reparation of the house, as well as he may take con- 
yenient timber trees " for repairs. Co. Litt. 53 b. The effect 
of this section is thus merely to extend the right of a tenant 
for life impeachable for waste, whereby he is entitled to use 
timber, stone, &c., growing or found on the estate for repairs, 
so as to empower him to employ such materials in the con- 
struction, execution and maintenance of improvements autho- 
rized by this Act. 

Improvement of Land Act, 1864. 
30. The enumeration of improvements con- ^^^^ 
tained in section nine of the Improvement of Vict.c.ii4, 
Land Act, 1864, is hereby extended so as to com- 
prise, subject and according to the provisions of 
that Act, but only as regards applications made 
to the Land Commissioners after the commence- 
ment of this Act, all improvements authorized by 
this Act («). 

(«) As to improyements authorized by this Act, see sect. 25, 
ante, p. 59. 

Vin.— Contracts. 

3L-(1.) A tenant for Uf^ ^« *- 

(i) May contract to make any sale, exchange, life to enter 

partition, mortgage, or charge; and tracts (O- 
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(ii) May vary or rescind, with or without con- 
sideration, the contract, in the like cases 
and manner in which, if he were absolute 
owner of the settled land, he might law- 
fully vary or rescind the same, but so that 
the contract as yaried be in conformity with 
this Act; and any such consideration, if 
paid in money, shall be capital money 
arising under this Act ; and 

(iii) May contract to make any lease; and in 
making the lease may vary the terms, with 
or without consideration (w), but so that 
the lease be in conformity with this Act ; 
and 

(iv) May accept a surrender of a contract for a 
lease, in like manner and on the like terms 
in and on which he might accept a surrender 
of a lease ; and thereupon may make a new 
or other contract, or new or other contracts, 
for or relative to a lease or leeises, in like 
manner and on the like terms in and on 
which he might make a new or other lease, 
or new or other leeises, where a lease had 
been granted ; and 

(v) May enter into a contract for or relating to 
the execution of any improvement autho- 
rized by this Act, and may vary or rescind 
the same ; and 

(vi) May, in any other case, enter into a contract 

to do any act for carrying into effect any 

of the purposes of this Act, and may vary 

or rescind the same. 

(2.) Every contract shall be binding on and 
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shall enure for the benefit of the settled land, and 
shall be enforceable against and by eveiy suocefisor 
in title for the tune being of the tenant for lif e, 
and may be carried into effect by any such suc- 
cessor ; but so that it may be varied or rescinded 
by any such successor, in the like case and manner, 
if any, as if it had been made by himself. 

(3.) The Court may, on the application of the 
tenant for life, or of any such successor, or of any 
person interested in any contract, give directions 
respecting the enforcing, carrying into effect, 
varying, or rescinding thereof («?). 

(4.) Any preliminary contract under this Act 
for or relating to a lease shall not form part of 
the title or evidence of the title of any person to 
the lease, or to the benefit thereof. 

{t) Notice is to be given to the trustees of the settlement a Xotice to 
month previous to making a contract for sale, exchange, par- trustees, 
tition, lease, mortgage, or charge. Sect. 45, post, p. 88. 

{u) It is to be observed that no provision is here expressed Considera- 
with regard to consideration money paid for variation of the tion. 
terms ox a lease. Where moneys were paid in consideration 
of the waiver by trustees of resMctive covenants in grants of 
settled land made by them, it was held that the tenant for life 
was entitled to the benefit of the consideration. £arl Cowley y. 
Wellesley, L. R., 1 Eq. 660. 

(v) By sub-sect. (1) power is given to the tenant for life to Appli- 
vary or rescind contracts ; but, under this sub-section, on his cation to 
proceeding to exercise this power, or to enforce and carry into Court, 
effect a contract as it stands, he or his successor, or any person 
interested in the contract, may apply to the Court to interfere in 
the matter. It would, therefore, appear that, under the terms 
of this provision, it would be competent for the trustees of the 
settlement^ or a remainderman or reversioner, to invoke the aid 
of tiie Court for the purpose of varying or rescinding a con- 
tract detrimental to the inheritance, e. y., for the improvident 
sale of land, which, if retained, will in all reasonable proba- 
bility increase in value when sold hereafter for building pur- 
poses. 

Under the Settled Estates Act, 1877, s. 24, post, p. 220, it has 
been held that a person whose interest under the settlement is 
remote cannot oppose a sale. £e Spurway, 10 Ch. D. 230. 
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IX.-r-MlSCELLANEOXJS PROVISIONS, 

32. Where, under an Act incorporating or 
applying, wholly or in part, the Lands Clauses 
Consolidation Acts, 1845, 1860, and 1869, ot 
under the Settled Estates Act, 1877, or under 
any other Act, public, local, personal, or private, 
money is at the commencement of this Act in 
Court, or is afterwards paid into Court, and is 
liable to be laid out in the purchase of land to be 
made subject to a settlement, then, in addition to 
any mode of dealing therewith authorized by the 
Act imder which the money is in Court, that 
money may be invested or applied as capital 
money arising under this Act, on the like terms, 
if any, respecting costs and other things, as nearly 
as circumstances admit, and (notwithstanding any- 
thing in this Act) according to the same procedure, 
as if the modes of investment or application autho- 
rized by this Act were authorized by the Act under 
which the money is in Court. 



Payment [fj As to payment into Court under the Acts above referred 

into Court, to, and the application of moneys so paid, see Lands Clauses 
8 Vict. Consolidation Act, 1845, s. 69, and the notes thereon in 

0. 18. Morgan, p. 36. See also ihe Settled Estates Act, 1877, ss. 34 — 

36, posty p. 225. 
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33. Where, under a settlement, money is in the 
hands of trustees, and is liable to be laid out in the 
purchase of land to be made subject to the settle- 
ment, then, in addition to such powers of dealing 
therewith as the trustees have independently of this 
Act, they may, at the option of the tenant for life. 
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invest or apply the same as capital money arising 
under this Act. 

(m) As to the duties and powers of trustees haying money in 
their hands to be laid out in purchase of land, see Lewin on 
Trusts, ch. xix. p. 462 (7th Edition). 

34, Where capital money arising under this AppUca- . 
Act is purchase money paid in respect of a lease mon<^ 
for years, or life, or years determinable on life, or {^Ise or 
in respect of any other estate or interest in land "^®^^ 
less than the fee simple, or in respect of a rever- 
sion dependent on any such lease, estate, or in- 
terest, the trustees of the settlement or the Court, 
as the case may be, and in the case of the Oourt 
on the application of any party interested in that 
money, may, notwithstanding anything in this 
Act, require and cause the same to be laid out, 
invested, accumulated, and paid in such manner 
as, in the judgment of the trustees or of the Court, 
as the case may be, will give to the parties in- 
terested in that money the like benefit therefrom 
as they might lawfully have had from the lease, 
estate, interest, or reversion in respect whereof the 
money was paid, or as near thereto as may be. 

(v) As to fines taken on a grant of a lease under this Act, see 
note (r), ante, p. 33. As to consideration for acceptance of 
surrender, see note (^), ante, p. 41. 

36. — (1.) Where a tenant for life(fr) is im- Cutting 
peachable for waste in respect of timber (a?), and of timber, 
there is on the settled land timber ripe and fit for Snx^Sds to 
cutting, the tenant for life, on obtaining the con- H^®* 
sent of the trustees of the settlement or an order 
of the Court, may cut and sell that timber, or any 
part thereof. 
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(2.) Three fourth parts of the net proceeds of 
the sale shall be set aside as and be capital money 
arising under this Act, and the other fourth part 
shall go as rents and profits. 

(w) Where the tenant for life, or other limited owner, is an 
infant, this power may be exeroised by the trustees, or, on an 
application lor the purpose, may be made to the Court by the 
guardian or next friend of the infant. Sect. 60 (1), post, p. 111. 
See as to married women, sect. 61 ; and as to lunatics, sect. 62. 

{x) '* Oak, ash and elme, these be timber trees in aJQ places " 
(Co. Litt. 63 a) ; but other trees may also be regarded as 
timber by the custom of particular districts, such as beech, 
hornbeam, whitethorn and blackthorn, and even some fruit- 
trees, such as chesnut and walnut. Duke of Chandoa y. Talbot^ 
2 P. Wms. 606. No trees, however, are timber till they are of 
twenty years' growth. Foster v. Lennard^ Cro. Eliz. 1. "As 
a genercd rule, pollards would seem not to be timber : if sound, 
however, they may be timber by custom.*' Dart, V. & P. 
122. 

Although (except as empowered by this section) a tenant 
for life impeachable for waste may not generally cut timber, 
unless for repairs, he may cut underwood in due course {Pigot 
V. Bullocky 1 Ves. jun. 479 ; Brydgea v. Stephens^ 6 Madd. 
279) ; and, it has been held, that the produce of the sale, not 
only of underwood, but of timber cut periodically in regular 
course of thinning, was to be treated as income. Bcigot v. 
Bagoty 34 Beav. 609 : Earl CowUy v. Wellesl^y L. R., 1 Eq. 
656. 

When the tenant for life is impeachable for waste, timber 
improperly cut or blown down belongs at law absolutely to the 
owner of the first vested estate of inheritance ; but where it is 
proper to cut timber for the preservation of remaining trees, 
or for other special reason, and the tenant for life in a properly 
constituted suit gets an order from the Court to cut it down, 
then the Court will order the proceeds to be invested, and the 
income to be paid to the successive owners of the estate until 
there is an absolute estate of inheritance. Waldo v. JFdldOy 
7 Sim. 107 ; Jodrell v. Jodrell, L. B., 7 Eq. 461 ; ffoneytaoody. 
Honeywood, L. B., 18 Eq. 306. If, however, among such 
successive owners tiiere is a tenant for life without impeach- 
ment of waste, the capital will, on his coming into possession, 
bdong absolutdy to him. Lord Zovat v. Duchess of Leeds, 2 
Dr. & Sm. 76 ; Lowndes v. Norton, 6 Ch. D. 139. 

Where a tenant for life is witiiont impeachment of waste, 
he may cut timber, other than ornamental timber, at hia 
pleasure, and take the proceeds of sale for his own benefit 
(Lewis Bowlegs case, 11 Bep. 79 (6) ) ; but his right of property 
does not accrue until the timber is actually severed from the 
land. Hence, formerly where trustees under a power sold an 
estate without the timbw, and the tenant for life being with- 
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out impeachment of waste sold the timber mumt for his own 
benefit, it was held that the power was not well exercised. 
Ckolmeley v. Faxton^ 3 Bing. 207 ; 5 Bing. 48 ; 8,C,^ sob ikmil. 
Coekerell y. Ckolmeley ^ 10 Bam. & Gr. 564 ; 3 Boss. 565 ; 1 Buss. 
&M7. 418; 1 Gl. &F. 60. See also Cndg on Tiees, 64. But 
by sect. 13 of Lord St. Leonards' Act, it is enacted, that <*Where 22 & 23 
under a power of sale a hondjide sale shall be made of an estate Yict. c. 35. 
with the timber thereon, or any other articles attached thereto, 
and the tenant for life, or any other party to the transaction, shall 
by mistake be allowed to recelYe for his own benefit a portion of 
the purchase-money as the Talue of the timber or other articles, 
it shall be lawful for the Court of Chancery, upon any bill 
or daim, or application in a summary way, as the case may 
require or permit, to declare that upon payment by the pur- 
chaser, or the claimant under him, of the full value of the 
timber and articles at the time of sale, with such interest thereon 
as the Court shall direct, and the settlement of the said 
principal moneys and interest,- under the direction of the 
Court, upon such parties as in the opinion of the Court shall 
be entitled thereto, the said sale ought to be established, and 
upon such payment and settlement being made accordingly, 
the Court may declare that l^e said sale is valid, and there- 
upon the legal estate shall vest and go in like manner as if the 
power had been duly executed, and the costs of the said appli- 
cation, as between solicitor and client, shall be paid by the 
purchaser or the claimant under him.'* 

A tenant for life, impeachable for waste, may cut and use Bepairs. 
timber for repairs, but he is not entitled to sell it and apply 
the proceeds for repairs (Co. Litt. 63, 54) ; and, by sect. 29, 
ante, p. 67, he is empowered for the purpose of execution and 
maintenance of improvements, to cut and use timber and other 
trees not planted or left standing for shelter or ornament. He 
may cut down and sell trees, other than timber trees or trees 
planted for shelter or ornament {Phillipps v. Smithy 14 M. & W. 
589) ; but sect. 28, antCy p. 65, forbids the cutting down of 
trees planted as an improvement, except in proper thinning. 

As to cutting ornamental timber and waste generally, see 
note to sect. 29, ante, p. 67. 



36. The Court may, if it thinks fit, approve of Proceed- 
any action, defence, petition to parliament, parKa- protection 
mentary opposition, or other proceeding taken or of land^^^ 
proposed to be taken for protection of settled land, ^i^ed^^L 
or of any action or proceeding taken or proposed to settled. 
be taken for recovery of land being or alleged to be 
subject to a settlement (y), and may direct that any 
costs, charges or expenses incurred or to be in- 
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curred in relation thereto, or any part thereof, be 
paid out of property subject to the settlement (2). 

(1/) This section yirtually re-enacts the provisions with regard 
to proceedings for the protection of the estate which was con- 
tained in sect. 17 of the Settled Estates Act, 1877, which 
section is repealed b^ sect. 64 of this Act, post, p. 120. The power 
of sanction is by this section expressly extended to proceedings 
** taken or proposed to be taken for recovery of land being or 
alleged to be subject to a settlement." 

Jz) The Court may, if it sees fit, order the costs of bringing or 
ending an action for the protection of the estate to be paid 
out of the estate, although tne sanction of the Court has not 
been previously obtained. Be Earl de la Warr, 16 Ch. D. 687. 

Trustees were held to be justified in paying costs incurred by 
the tenant for life in proceedings instituted to prevent the con- 
struction of a sewage farm so as to cause a nuisance to the 
estate, though the sanction of the Court to the proceedings had 
not been obtained. Re Willan, 46 L. T. 746. 

For form of order authorizing the costs of litigation for the 
protection of trust property to be paid thereout, see £e Lord 
Jtiversy 16 Ch. D. 689. 

As to compromise of actions with regard to trust property, 
see Wiles v. Gresham, 5 Ife Qt. M. & G. 770 ; £x parte Ogle^ 
L. R., 8 Ch. A. 711. 

37. — (1.) Where personal chattels are settled 
on trust so «w to devolve with land until a tenant 
in tail by purchase is bom or attains the age of 
twenty-one years, or so as otherwise to vest in 
some person becoming entitled to an estate of 
freehold of inheritance in the land, a tenant for 
life of the land may sell the chattels or any of them. 

(2.) The money arising by the sale shall be 
capital money arising under this Act, and shall 
be paid, invested or applied and otherwise dealt 
with in like manner in all respects as by this Act 
directed with respect to other capital money arising 
under this Act, or may be invested in the purchase 
of other chattels, of the same or any other nature, 
which, when purchased, shall be settled and held 
on the same trusts, and shall devolve in the same 
manner as the chattels sold. 
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(3.) A sale or purchase of chattels under this 
section shall not be made without an order of the 
Court. 

{a) This section was inserted in the Act daring' its ooniddera- Heirlooms, 
tion by the House of Commons, and was pro^bly soffgeeted 
hj the recent sales of the Sonderland Liibrary under the 
Blenheim Settled Estates Act, 43 & 44 Vict. (Private Act) ch. i., 
and of the pictures and other heirlooms from Hamilton Palace 
nnder the Duke of Hamilton's Settled Estates Act of the 
present year. 

See, as to the construction of trusts of chattels to follow Tnute of 
the limitations of real estate, lord Scarsdale v. Ourzon, IJ. & chattels. 
H. 40 ; Jloffff V. Janet, 32 Beav. 46 ; Harringt<m v. Harrington, 
L. B., 5 H. L. 87 ; MarteUi y. HoUoway, ib, 532 ; and see 
Dav. Conv., iii., p. 624, where the forms of such trusts are 
considered. 



X. — Trustees. 

38. — (1.) If at any time there are no trustees Appoint- 
of a settlement within the definition in this tnwteesby 
Act, or where in any other case it is expedient, ^^^^* 
for purposes of this Act, that new trustees of a 
settlement be appointed, the Court may, if it 
thinks fit, on the application of the tenant for life 
or of any other person having, under the settle- 
ment, an estate or interest in the settled land, in 
possession, remainder, or otherwise, or, in the case 
of an infant, of his testamentary or other guardian, 
or next friend, appoint fit persons to be trustees 
under the settlement for purposes of this Act (b). 

(2.) The persons so appointed, and the survivors 
and survivor of them, while continuing to be 
trustees or trustee, and, until the appointment of 
new trustees, the personal representatives or repre- 
sentative for the time being of the last surviving 
or continuing trustee, shall for purposes of this 
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Aot become and be the trustees or trustee of the 
settlement. 

(b) For definition of ''settlement" and '< trustee," see 
sect. 2 (1), (6), anUf pp. 19, 20. 

The powers g^ven by this section apply to cases (i) where 
there are no trustees of the settlement, whether originally any 
trustees were appointed or not, and (ii) where '' in any other 
cases it is expeoient for the purposes of this Act that new 
trustees of a settlement shall be appointed." 

(i) By the Trustee Act, 1860, s. 32, the Court was em- 
powered to appoint trustees *' either in substitution for or in 
addition to any existing trustee or trustees." It was doubted 
whether under this Act the Court could appoint trustees where 
there were none *' existing" (see £e Tyler yb De G. & Sm. 66) ; 
but by the Extension Act, 1862, s. 29, the Court was ex- 
pressly empowered to appoint a new trustee or new trustees, 
whether there be any " existing" trustees or trustee at the 
time of making the order. 

It has been repeatedly held that the Court had, under these 
Acts, juricdiction to appoint trustees of a will where none had 
been originally appointed by the testator. See Bodkin y. 
Brunt, L. R., 6 Eq. 680 ; Be Davis, L. R., 12 £q. 214. And 
where a fund was standing in the books of the Bank of Eng- 
land in the name of an incorporate body which had ceased to 
exist, the Court, by a decree mtituled '^ In the matter of the 
Trustee Act, 1860," appointed two trustees, and directed the 
transfer of the fund. King of Hanover v. Bank of England, 
L. R., 8 Eq. 360. 

(ii) The words "whenever it shall be expedient" occur in 
sect. 32 of the Trustee Act, 1860, and have been held not to 
authorise the Court to remove a trustee who is willing to act 
{Re Eodson, 9 Hare, 118 ; Be Hartley, 2 De G. & Sm. 67) ; and 
on an application to appoint a new trustee in the place of one 
declining to act, the latter should formally consent to the 
application. Be Garty, 3 N. R. 636. 

Nor do these words give the Court jurisdiction to appoint 
new trustees where there is a power for that purpose in the 
settlement, even though the donee of the power is about to 
exercise it corruptly. Be Hodson, ttbi supra. 

The Court will not generally entertain an application for the 
appointment of new trustees where there is a statutory power 
applicable for that purpose. Be Soulby, 21 W. R. 266 ; Be 
Gibbon, 30 W. R. 287. 

By the Conveyancing Act, 1881, s. 31 (1), it is enacted 
that "where a trustee, either orig^inal or substituted, and 
whether appointed by the Court or otherwise, is dead or re- 
mains out of the United Kingdom for more than 12 months, 
Or desires to be discharged from the trusts or powers reposed, 
in or conferred on him, or refuses or is unfit to act therein, or 
is incapable of acting therein, then the person or persons 
nominated for this purpose by the settlement, if any, creating 
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the tmst, or if there be no such peraon, or no snoh person 
drilling and able to act, then tiie soryiTing or oontmning tnu- 
tees or trostee for the time being, or the personal representa* 
tlves of the last snrviying or-oontinuing trustee, maj, by 
writing, appoint another person or other persons to be a tros- 
tee in the place of the irostee dead, remaining oat of the 
United Kingpdom, desiring to be discharged, refusing, or being 
mifit, or being incapable as aforesaid." 

These powers applj to trusts created either before or after 
the commencement of the Act (see snb-sect. 8), and are in 
Bubstitation of the similar powers contained in the repealed 
Trustees and Mortgagees Act, 1860, s. 27. They doeelj 
correspond to the powers of appointing new trustees usually 
contamed in settlements as diawn by conveyancers, and will 
no doubt be extensively employed in practice. 

The events under which trustees can thus be appointed. In what 
without the necessity of an application to the Court, are as events, 
follows, viz. where a trustee (i) is dead, (ii) is abroad for twelve 
months, (iii) desires to be discharged, (iv) refuses to act, (v) is 
unfit, (vi) is incapable. 

(i) This case includes the case of a person nominated trustee (i) Death, 
in a will, but dying before the testator. See Conveyancing 
Act, 1881, s. 31 (6). 

(ii) Under the Trustees and Mortgagees Act, it was held, (n) Besi- 
that residence abroad, unless permanent, was no disqualifica- aence 
tion. £e Moravian Societj/, 26 Be&y. 101, The power arises on abroad, 
the expiration of the statutory term of absence. Where it is 
desired to appoint a new trustee in the. place of a trustee out of 
the jurisdiction, it is not necessary to seiVe notice on the latter. 
£e Fye'8 Trusts, 42 L. T. 247. 

(iii) Provided that there are two continuing trustees, it is (iii) Desire 
not necessary that a successor be appointed in the room of a to be dis- 
trustee desiring to be discharged. Conv. Act, 1881, s. 32 (1). charged. 
By sect. 39 of this Act, it is provided that capital money shall 
not be paid to less than two trustees, unless the settlement 
anthorizes payment to one trustee. 

(iv) " Bousing to act" Includes the case of a trustee who ftv) Be- 
has accepted, and acted in the trusts of the settlement, but lasing to 
refuses to act any longer. £e Woodgate, 6 W. B. 448 ; Me act. 
Armstrong, ib. 

Where a trustee objected to act with his co-trustee, and 
paid the trust fund into Court under the Trustee Belief Act, it 10 & 11 
was held that such payment constituted a refusal to act, and Yict. c. 96. 
that the appointment of a new trustee in the place of the one 
so "refusing** was good. Be Williams, 4 K. & J. 87 ; but 
see Pepper v. Tackey, 2 Jo. & Lat. 95, where the Court declined to 
transfer a trust fund under 1 Will. 4, c. 60, where a trustee re- 
fused to concur in an act which he considered improper. 

(v) Unfitness will include conviction for felony {Turner v. (v) Un- 
Maule, 15 Jur. 761), outlawry (Re Watts, 9 Hare, 106), abscond- ntnesa, 
ing on a criminal charge [Millard v. Eyre, 2 Yes. jun. 94), 
using the trust property for Uie trustee's own advancement or 
ben^t {Ex parte Fhelps, 9 Mod. Bep. 357), committing a 
breach of trust {Ex parte Reynolds, 5 Ves. 707), or other serious 
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mificondnct {Bucheridge v. Gkusef Gr. & Ph. 126) ; also yin- 
dictire, corrupt or improper motives affecting directly the 
conduct of tne trust, but not general hostility towards a 
cestui que trust {Earl of Portsmouth y. Fellowes, 6 Madd. 460) ; 
bankruptcYi whenever the nature of the trust is such that the 
bankrupt has to receive or deal with the trust property, so 
that he can misappropriate it {Re Barker ^ 1 Gh. D. 43 : see, 
however, as to special circumstances under which a bankrupt 
trustee has been retained, there being no impuliation on ms 
honesty. Re Bridgman, 1 Dr. & Sm. 164) ; composition with 
creditors {Re Adams, 12 Gh. D. 634) ; the marriage of a fSme 
trustee to a foreigner {Lake v. I>e Lambert, 4 Vee. 592). In 
many of these cases, however, points of doubt and difficulty 
will arise which will render it necessary or advisable to apply 
to the Gourt under this section, or to bring an action as 
circumstances may require. 

(vi) * * Incapability has reference to personal incapacity." Re 
WattSy 9 Hare, 108, per Turner, V.-G. It will include lunacy. 
Re Boyce, 12 W. R. 369 ; Re Chauncey, 14 W. R. 849. Where 
a trustee became of imsound mind, but was not so found by 
inquisition, the appointment of a new trustee in his place 
was upheld. Re East, L. K., 8 Gh. A. 736. Infancy has, 
also, been regarded as constituting incapability, so as to em- 
power the Gourt to appoint a new trustee in the place of an 
infant nominated by a testator. Re Gartside, 1 W. K. 196 ; 
Re Porter, 2 Jur., N. S. 349. But in Re Shelmerdine (33 L. J., 
Gh. 474), the order was made without prejudice to the liberty 
of the infant to be restored as trustee when he should come of 
age. Where, therefore, it is desired to appoint a new trustee 
in place of an infant, it will generally be advisable to apply 
to the Gourt under the present section. 

Where neither the terms of the settlement nor statutory 
powers, with regard to appointment of trustees, apply to the 
circumstances of the particular case, the Gourt will appoint. 
Re Woodgate, 6 W. R. 448 ; Travis v. Illingworth, 2 Dr. & Sm. 
346 ; and see Re Dawson, 3 N. B. 397, where the trustee was 
from ill -health imequal to the exertion of sig^ning necessary 
papers connected with the trust ; in the report of this case the 
approved minutes are set out at length. 

Where the donee of the power is a lunatic, application to the 
Gourt may be made under the Lunacy Regulation Act, 1853, 
to authorize the committee to appoint. Re Bowmer, 3 De G. 
& J. 668 ; and see Re Parker, 32 Beav. 680, when the Gourt 
refused to appoint a new Irustee until a committee had been 
appoint^ and served with the petition. The Gourt has juris- 
diction to make the appointment when the donee of the power 
is a lunatic, whether so found by inquisition (Re Sparrow^ 
L. R., 5 Gh. A. 662) or not. Re Vickers, W. N. 1876, 
p. 178. 

On an application for the appointment of new trustees, the 
Gourt will not enter into questions with regard to the validity 
of the instrument creating the trust. Re Matthews, 26 Beav. 
463; Re Harrison, 22 L. J., Gh. 60; Att.-Gen, v. Ward, 6 
Hare, 477. 
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The Ck)urt will not on petition remove a trustee againtit his 
will. Ee Garty, 10 L. T., N. S. 331. Where it is desired to 
remove a trustee without his consent, even on the ground of 
misconduct, an action must be brought. Re JBlanehard, 3 De 
Gt., F. & J. 131. And see generally as to removal of trustees, 
Lewin on Trusts, ch. xxviii. p. 719 (7th edition). 

Dissension between a trustee and a cestui qui trusty is not of 
itself a sufficient ground for the removal of the trustee {Foster 
V. Davis f 10 W. R. 180) ; nor is the fact that a trustee has 
deviated from his strict duty through misapprehension. 
Att.'Gen. v. Cairn College, 2 Keen, 150; Att.-Gen. v. Coopers* 
Co., 19 Ves. 192. 

The discretion of the Court in appointing new trustees is not 
exercised arbitrarily, but in accordance with certain definite 
principles; the Court will regard, first, the wishes of the 
settlor expressed or implied in the settlement; secondly, the 
interests of all the cestuis que trusts; and thirdly, the question 
whether the appointment will promote or impede the execution 
of the trust. Ee Tempest, L. R., 1 Ch. A. 485. 

The Court has authorized the appointment as trustees of the 
tenant for life (Foster v. Abraham^ L. B., 17 Eq. 351) ; cestuis 
que trusts in remainder, and their husbands {Passingham v. Sher^ 
borne, 9 Beav. 424 ; Re Davis, L. R., 12 Eq. 214) ; and in a 
very recent case the husband of a cestui que trust was appointed 
one of two trustees of a will, with a direction that if he should 
become sole trustee, a co-trustee should be forthwith appointed. 
(Re Farrotty 30 W. R. 97) ; the solicitor acting for the petitioner 
\Re Bretnall, W. N. 1872, p. 77) ; a feme sole {Re Campbell, 31 
Beav. 176 ; Re Barkley, L. R., 9 Uh. A. 720) ; and an alien domi- 
ciled in England {Meinertzagen v. Davis, 1 Coll. 335 ; Re Har- 
rison, 22 L. J. , Ch. 69) ; and in a case where all the cestuis que trusts 
were out of the jurisdiction, the Court appointed new trustees 
resident out of the jurisdiction. Re Liddiard, 14 Ch. D. 310. 

Infants are, and femes covertes have hitherto been, under dis- 
abilities which rendered it inadvisable that they should be ap- 
pointed trustees (see Lewin on Trusts, pp. 32 et seq., and the 
cases there cited) ; but now by sect. 18 of the Married Women's 
Property Act, 1882 (45 & 46 Vict. o. 75), it is enacted that " a 
married woman who is an executrix or administratrix alone or 
jointly with any other person or persons of the estate' of any 
deceased person, or a trustee alone or jointly as aforesaid of 
property subject to any trust, may sue or be sued, and may 
transfer or join in transferring any such annuity or deposit as 
aforesaid (see sect. 6), or any sum forming part of the pubKc 
stocks or funds, or of any other stocks or funds transferable as 
aforesaid (sect. 7), or any share, stock, debenture, debenture 
stock or other benefit, right, claim or other interest of or in any 
such corporation, company, public body, or society in that 
character, without her husband, as if she were 9^ feme sole^^ 

The Court will require an affidavit of the fitness of the new 
trustees {Re Batter sby, 16 Jur. 900) ; the affidavit of the soKcitor 
is not sufficient. Grundy v. Buckridge, 22 L. J., Ch. 1007. 

B. G 
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The consent of the new trustees to act will also be required 
in writing {Ee BeUiersby, supra), or made by counsel on their 
behalf {Me Farke, 21 L. T. 218), but they need not appear to 
consent. Se Draper^ 2 W. R. 440. 

All eestuis gue trusts who do not join in the application should 
be served with notice of the application {Ee Richards, 6 De G. 
& Sm. 636) ; as to infants, see Re Fellows, 2 Jur., N. S. 62 ; as 
to appearance where the parties interested are numerous, see 
Re Blanchard, 3 De G., F. & J. 131 ; Re Sharpley, 1 W. R. 271. 
See generally as to appointment of new trustees by the Court, 
Shelford^s R. P. Statutes, 667 ; Morgan, 98 ; Lewin on Trusts, 
Ch. xxviii. 



Number^of 39, — (1.) Notwithstanding anything in this 
act. Act, capital-money arising under this Act shall 

not be paid to fewer than two persons as trustees 
of a settlement, imless the settlement authorizes 
the receipt of capital trust money of the settlemejit 
by one trustee (c). 

(2.) Subject thereto, the provisions of this Act 
referring to the trustees of a settlement apply to 
the surviving or continuing trustees or trustee of 
the settlement for the time being. 

Sole ^<;) It has been hitherto the rule that money should not be 

trustee. paid out of Court to a sole trustee except under special circum- 

stances. Re Roberts, 9 W. R. 758, and see Viscountess J)'*Adhemar 
V. Bertrand, 35 Beav. \^\ Re Renault, 16 Jur. 233 ; ReDickin- 
son, 1 Jur., N. S. 724 ; Re Ellison, 2 Jur., N. S. 62 ; Re Forter, 
ib. 349. 

Rents and profits of settled lands may be paid to a single 
trustee, who is empowered to give vahd receipts therefor. 
Sect. 40, infra. 

By the Conveyancinc' Act, 1881, s. 31 (3), it is provided, 
that ^^ it shall not be oluigatory to appoint more than one new 
trusteie, where only one trustee was originally appointed;** 
the question therefore arises, whether, where a solo trustee was 
originally appointed, it can be considered that the ** settlement 
otherwise provides,** so as to allow of capital-money to be paid 
over to such sole trustee, and empower him to give an effectual 
receipt. See Re Renault, 16 Jur. 233, where a sole trustee was 
appointed, only one trustee having been originally appointed 
by the will creating the trust, and the estate being about to be 
wound up. In the absence of express judicial decision a pur- 
chaser or mortgagee could not be advised to pay over capital 
money arising under this Act on the receipt of a sole trustee. 
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40, The receipt in writing of the trustees of a Trustees' 
settlement («?), or where one trustee is empowered "^^^ 
to act, of one trustee, or of the personal representa- 
tives or representative of the lewt surviving or con- 
tinuing trustee, for any money or securities, paid • 
or transferred to the trustees, trustee, representa- 
tives, or representative, as the case may be, effec- 
tually discharges the payer or transferor therefrom, 
and from being bound to see to the application (e) 
or being answerable for any loss or misapplication 
thereof, and, in case of a mortgagee or other person 
advancing money, from being concerned to see 
that any money advanced by him is wanted for 
any purpose of this Act, or that no more than is 
wanted is raised. 



(d) The definition of settlement in sect. 2 (1), ante, p. 19, 
renders this provision retrospective, so as to apply to trustees 
of settlements made before the commencement of the Act. 

Powers to give receipts have been conferred on trustees by 
several recent statutes, but these have been to a great extent 
superseded in practice by sect. 29 of Lord Cranworth's Act 
(now repealed), which enacted that the receipts in writing of 
any trustees or trustee for any money payable to them or him 
by reason or in exercise of any trusts or powers should be good 
discharges. The operation of that Act was confined by sect. 34 
to instruments executed after 28th August, 1860. 

The wording of this section is similar to that of sect. 36 of 
the Conveyancing Act, 1881, which is retrospective. 

(e) Formerly, in all cases, where no Act of Parliament ap- 
plied, a purchaser was generally bound to see to the application 
of the purchase-money imless an intention to the contrary was 
expressed or implied in the instrument creatmg the trust. As 
to cases ia whidi such intention was held to have been impKed 
on the ground of a trust for immediate sale or otherwise, see 
Lewin on Trusts, 7th Ed. Ch. xviii. p. 410. 

Powers to give receipts are conferred by Lord St. Leonards' 
Act, sect. 23, on persons to whom purchase or mortgage-money 
is payable upon any express or implied trust (see Shelf ord's 
R. P. Stat. p. 488), and by the Conveyanciug, &c. Act, 1881, 
sect. 36, on trustees generally. It has been held that under 
the latter Act trustees, who had no power under the settlement 
to give receipts, could give effectual receipts as persons " abso- 
lutely entiU^'' on payment to them out of Court of money 
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representing land taken by a railway company under the Lands 
Glauses Consolidation Act, 1846, sect. 69. Re ThomaSy 30 W. 
R. 244. 
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41. Each person who is for the time being 
trustee of a settlement is answerable for what he 
actually receives only, notwithstanding his signing 
any receipt for conformity, and in respect of his 
own acts, receipts, and defaults only, and is not 
answerable in respect of those of any other 
trustee (^), or of any banker (A), broker (*), or 
other person, or for the insufficiency or deficiency 
of any securities (k)^ or for any loss not happening 
through his own wilful default. 

(/) This section provides for the protection of trustees in 
terms similar to those contained in most modem settlements as 
drawn by conveyances. See also the indenmity clause con- 
tained in sect. 31 of Lord St. Leonards' Act. 

It has been repeatedly held, that the indemnity clause usuaUy 
inserted in settlements merely expresses the general doctrine 
held by the Courts, and was accordingly superfluous where 
there was no default, and unavailing where there was default. 
Sanbury v. Kirkland^ 3 Sim. 266 ; Moyle v. MoyUy 2 £.. & M. 710 ; 
Drosiery. Breretorif 15 Beav. 221 ; Bix v. Burford^ 19 Beav. 409; 
Brumridge v. Brumridgey 27 Beav. 5 ; andseeDav. Conv. iii. p. 183. 

It will, therefore, be very unsafe for trustees to rely too far 
upon the protection purported to be given by this section, so 
as to induce them to depart from those strict rules with regurd 
to the trust, to which they would otherwise have felt them- 
selves bound to adhere. 

{ff) It was first established by the decision in Townley v. Sher^ 
homey Bridg. 36, that a trustee is not liable for the acts and 
defaults of his co-trustees (see also Leigh v. Barry, 3 Atk. 
582) ; and subsequently it was held that a trustee joining in 
receipts merely pro formd is not answerable for misappKcation 
by his co-trustee. Re Fryer y 3 K. & J. 317, and the cases there 
cited. See also Wilkinson v. Soggy 10 W. R. 47, and see Dav. 
Conv. vol. iii. p. 246. 

But it has been frequently held that the onus proband* was 
thrown on the trustee to show that he did in fact sign merely 
for conformity, and that the money was actuaUy received by 
his co-trustee alone. Brice v. Stokes, 11 Ves. 324 ; Scarsfield v. 
Howesy 3 B. C. C. 96. 

It has been held to be negligence amounting to wilful default 
on the part of a trustee so as to render him liable for loss, if he 
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allows the money to remain for an unreasonable time in the 
hands of his co-trustee without providing for its inrestment 
(Lincoln v. Wright^ 4 Beav. 427) ; or if he relies on the mere 
statement of his co-trustee, that it has been duly invested. 
Thompson v. Finch, 22 Beav. 316. 

{h) Trustees have been held responsible, notwithstanding an 
express provision in the instrument creating the trust, that 
they should not be answerable for loss whidi might happen 
* ' by the misfeasance, failure or insolvency of any banker, with 
whom the trust monies might be lodged or safe custody or 
investment," for having trust monies for more than a year 
from the testator's death in the hands of a banker who failed. 
Moyle Y. Moyle, 2 B. & M. 710. So, too, where trustees have 
lent trust money to a bank at interest on the security of its 
notes. Darke v. Martiny 1 Beav. 625 ; Rehden v. Wesley, 29 
Beav. 213. 

(t) A trustee who employed a broker for investment of the 
trust money, and allowed it to remain in the broker's hands for 
five weeks on the assurance that the securities were being pre- 
pared, was held liable to make good the loss occasioned by the 
embezzlement of the money by the broker. Ite Speight, W. N. 
1882, p. 93. 

{k) ** The protection purporting to be given in settlements in 
respect of the insufficiency or deficiency of any securities, or 
for any loss not happening through the wilful default of 
trustees, does not in any manner exonerate them from the 
diligence and vigilance which they are bound to use as well as 
in respect of the selection of investments as in other matters 
pertaining to the trust." Dav. Conv. iii. p. 182. 

As to investments authorized by this Act and generally, see 
sect. 21, ante, p. 49. 

In the choice of investments, whether authorized by law or 
by the express terms of the settlement, trustees individually 
and generally are bound to exercise reasonable care and dis- 
cretion, or they will be held liable for any loss which may 
occur to the trust property, notwithstanding any indemnity 
dause in a settlement, and, as it is conceived, notwithstanding 
the protection purported to be given to them by this and the 
next following sections. 

Tri;stees, although authorized to invest in real securities, 
ought not to lend money on a second mortgage. Drosier v. 
Brereton, 16 Beav. 226 ; Lockhart v. Reilly, 1 De G. & J. 476. 

In Ireland the system of registration of deeds affecting land, 
either by way of sale or mortgage, affords great protection 
against tacking ; and accordingly in Waring v. Waring, 3 Ir. 
CSl. Bep. 337, Blackburne, L. C., said, ^^ I do not mean to lay 
down the proposition that trustees may not lend money on a 
puisne security," but he went on to say that in case of such 
investment great care and caution ought to be exercised in 
ascertaining that the value of the property to be charged is 
sufficient. See also Norris v. Wright, 14 Beav. 300. 

Trustees cannot be advised to lend on an equitable charge. 
SwaffieldY, Nelson, W. N. 1876, p. 255. 
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Trustees ought not to advance more than two-thirds of the 
value on the security of freehold land ; nor more than half on 
freehold houses (Norria v. Wright ^ 14 Beav. 307 ; Maeleod v. 
Annealey, 16 Beav. 600), and not even that amount if the alleged 
value is of a speculative character depending on the goodwill 
of a business. Stickney v. Sewell^ 1 M. & Or. 8 ; Budge v. 
GummoWf L. R., 7 Ch. A. 719. Nor should they, as a general 
rule, lend on the security of leaseholds (even if authorized to 
invest in leasehold securities) for short terms or with onerous 
covenants, nor on the security of leaseholds for lives, unless 
renewable for ever as is frequently the case in Ireland ; as to 
which, see Maeleod v. Annesley^ ubi supra. 

Trustees must not lend to one of themselves, as each trustee 
ought to exercise his unbiassed judgment in the selection of 
investments. Francis y. FranciSy 5 De G-., M. & G. 108 ; Croas^ 
killy. Bowery 32 Beav 86; Fleteher v. Greeny 33 Beav. 426. 

As to investing in wasting securities, see Tieknory, Old, L. B., 
18 Eq. 422. 

And see generally as to the liabilities of trustees for loss 
arising from improper investment or non-investment. Lewin 
on Trusts, Ch. xiv. p. 281. 
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Ijotection 42, The trustees of a settlement, or any of 

Ox trustees ^ • « « • » 

gene-^^ them, are not liable for giving any consent, or for 
not making, bringing, taking, or doing any such 
application, action, proceeding, or thing, as they 
might make, bring, take, or do (m) ; and in case of 
purchase of land with capital money arising under 
this Act, or of an exchange, partition, or lease, are 
not liable for adopting any contract made by the 
tenant for life, or bound to inquire as to the pro- 
priety of the purchase, exchange, partition, or 
lease, or answerable as regards any price, con- 
sideration, or fine, and are not liable to see to or 
answerable for the investigation of the title, or 
answerable for a conveyance of land, if the con- 
veyance purports to convey the land in the proper 
mode, or liable in respect of purchase-money paid 
by them by direction of the tenant for life to any 
person joining in the conveyance as a conveying 
party, or as giving a receipt for the purchase- 
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money, or in any other character, or in respect of 
any other money paid by them by direction of the 
tenant for life on the purchase, exchange, parti- 
tion, or lease (n). 

{t) This section contains provisions which are intended to Protection 
give to trustees, generally or collectively, protection in the of trustees 
administration of the trust. It consists of two distinct parts : 
the first is general in its terms and corresponds to the common 
form of indemnity usually inserted in settlements, and, like the 
immediately preceding section, does not, as it is conceived, 
make any change in the doctrines hitherto prevailing with re- 
gard to the responsibility of trustees. See note (/) to sect. 41, 
ante, p. 84. 

(m) A cestui que trust may require the trustees to renew lease- 
holds for lives, and if necessary may bring an action to com- 
pel them to do so, on giving proper indemnity {Bennett v. 
Colley, 2 M. & K. 233) ; so, too, he may compel them to allow 
him to bring in their names actions necessary for protecting 
the trust property (Fletcher v. Fletcher, 4 Hare, 78) ; and a 
trustee may be restrained by injunction from doing any act 
not authorized by the trust. Balls v. Strutt, 1 Hare, 146. And 
see generally as to enforcing performance of their duty by 
trustees, Lewin on Trusts, ch. xxvii. p. 706. 

(«) As to the power of tenants for life to enter into contracts 
for purchase, &c., see sect. 31, ante, p. 69. 

The protection given by the latter part of this section to 
trustees with regard to the special objects of this act, and par- 
ticularly the adoption and carrying out of contracts entered 
into by the tenant for life, appears to be so worded as effectu- 
ally to protect trustees from liability with regard to the acts 
specified, which otherwise might involve breaches of trust. 

43. The trustees of a settlement may reimburse Trustees' 
themselves or pay and discharge out of the trust ment(o). 
property all expenses properly incurred by them. 

{o) This section merely declares anew what is the existing doc- 
trine with regard to the reimbursement of trustees. Feoffees of 
Heriofs Hospital v. Ross, 12 01. & F. 612. 

44, If at any time a difference arises between Reference 
a tenant for life and the trustees of the settle- ferencesto 
ment, respecting the exercise of any of the powers ^^^' 
of this Act, or respecting any matter relating 
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thereto, the Court may, on the application of either 
party, give such directions respecting the matter 
in difference, and respecting the costs of the appli- 
cation, as the Court thinks fit. 

(p) This and the next following section are intended to pre- 
vent the abuse by the tenant for life of his powers under this 
Act hj providing that he shall give notice of his intention to 
exercise such powers to the trustees of the settlement, and also 
to their solicitor, and empowering the trustees, if they see 
reason to object to the proposed transaction, to apply to the 
Court. AlS regards strict settlements of large propeiiies, these 
provisions may perhaps be found to be efPectual, without ne- 
cessarily causing any serious inconvenience, as in such settle- 
ments, according to the usual practice of conveyancers, trustees 
with powers of sale have been appointed even where the legal 
estates are given to the successive beneficial owners. But tiie 
term settlement, as defined by this Act, includes all disposi- 
tions, past and future, by deed or will, whereby any land is 
limited or directed to be sold (sect. 63, posty p. 116) for the 
benefit of any person for life with a gift over. Such disposi- 
tions, especially as regards wills affecting small holdings, are 
often inartificially drawn and do not nominate any trustees 
within the meaning of this Act. Sects. 44, 45 have no appli- 
cation to cases where there are no "trustees of the settlement," 
and consequently in such cases it will be necessary to apply to 
the Court to appoint trustees, unless the tenant for life is to be 
allowed to enter into contracts and effect sales, &c., without 
notice to anyone. 

46, — (1.) A tenant for life, when intending to 
make a sale, exchange, partition, lease, mortgage, 
or charge, shall give notice of his intention in that 
behalf to each of the trustees of the settlement, 
by posting registered letters, containing the notice, 
addressed to the trustees, severally, each at his 
usual or last known place of abode in the United 
Kingdom, and shall give like notice to the solicitor 
for the trustees, if any such solicitor is known to 
the tenant for life, by posting a registered letter, 
containing the notice, addressed to the solicitor at 
his place of business in the United Kingdom, 
every letter under this section being posted not 
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less than one month before the maMng by the 
tenant for life of the sale, exchange, partition, 
lease, mortgage, or charge, or of a contract for the 
same {q), 

(2.) Provided that at the date of notice given 
the number of trustees shall not be less than two, 
unless a contrary intention is expressed in the 
settlement. 

(3.) A person dealing in good faith with the 
tenant for life is not concerned to inquire respect- 
ing the giving of any such notice as is required 
by this section (r). 

{q) It would appear to be here implied that duiing the Notice, 
month which is to elapse between the giving of the notices 
and the completion of the intended sale or other transaction, it 
will be open to the trustees to object if they consider they have 
reasonable grounds for doing so, and, if necessary, to apply 
to the Court under sect. 44, to give directions respecting the 
difference between them and the tenant for life with regard 
to the exercise of his powers. It is apparently intended that 
after the expiration of the month, without an objection being 
raised by the trustees, the proposed transaction shall be inde- 
feasible, the only remedy for loss to the inheritance being 
against the tenant for life personally. See sect. 53, post^ p. 102. 

According to the strict construction of this section, it would 
seem as if the tenant for life is not bound thereby to give any 
notice to any one, if there are no trustees of the settlement 
within the meaning of this Act ; nor, (sub-s. 2,) unless there 
are two or more such trustees. This, however, cannot be 
intended. Another construction is that, to render vaKd a con- goie 
tract, as between the tenant for life and other persons inte- trustee, 
rested under the settlement, notice must in all cases be given, 
as here prescribed, and that if there are no trustees or only one 
trustee, it will be necessary for the tenant for life in exercise 
of his powers under the settlement, or by statutes, to appoint 
one or more trustees, or if necessary to apply to the Court to 
make such appointment, under sect. 38, ante, p. 77, and then 
to give the prescribed notice. This construction is however 
inconsistent with the view suggested (see note (^), ante, p. 66), as 
to the meaning of sect. 22, viz., that where there are no trus- 
tees, sales, &c. can be effected without their appointment, 
provided the money is paid into Court. 

It is further not quite clear how the obligation imposed by 
this section is to be enforced, or what will be the consequence 
of not giving notice. Bond fde purchasers, &o., are not to be 
concerned to inquire whether notice has been given or not, and 
the omission would rot apparently affect the validity of the 
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contract, except bo far as it might disentitle the t-enant for life 
from enforcing specific performance. 

The observance of this obligation by a tenant for life would 
be not unlikely at times to cause inconvenience, as intending 
purchasers or lessees may not be always willing to allow the 
negotiations to remain for a month in suspense or uncertainty 
before even a preliminary contract can be made. It has not 
hitherto been the practice of conveyancers to attach any such 
obligation to powers vested in tenants for life by settlements ; 
and in Precedent II. posty p. 265, it has been thought well to 
introduce provisions negativing the operation of this section 
so far as powers of leasing are concerned. 

(r) It may be presumed that a purchaser, not being concerned 
to inquire, will not be entitled to require evidence of the giving 
of notice, as part of the title. It may be doubted whether a 
person with notice that the requirements of this section had 
not been complied with, could be deemed to be "dealing in 
good faith.** As to constructive notice, see Conveyancing 
Act, 1882, sect. 3. 

XI. — Court; Land Commissioners; Procedure. 

46. — (1 .) All matters within the jurisdiction of 
the Court under this Act shall, subject to the Acts 
regulating the Court, be assigned to the Chancery 
Division of the Court (s). 

(2) Pa3nD[ient of money into Court effectually 
exonerates therefrom the person making the pay- 
ment (t). 

(3.) Every application (u) to the Court shall be 
by petition {v), or by summons at Chambers (a?). 

(4.) On an application by the trustees of a 
settlement notice shall be served in the first in- 
stance on the tenant for life. 

(5.) On any application notice shall be served 
on such persons, if any, as the Court thinks fit. 

(6.) The Court shall have full power and dis- 
cretion to make such order as it thinks fit respect- 
ing the costs, charges, or expenses of all or any of 
the parties to any application, and may, if it thinks 
fit, order that all or any of those costs, charges, or 
expenses be paid out of property subject to the 
settlement (^). 
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(7.) General rules for purposes of this Act shall 
be deemed Eules of Court within section seventeen 
of the Appellate Jurisdiction Act, 1876, as altered 
by section nineteen of the Supreme Court of Judi- 
cature Act, 1881, and may be made accordingly. 

(8.) The powers of the Court may, as regards 
land in the County Palatine of Lancaster, be exer- 
cised also by the Court of Chancery of the County 
Palatine ; and rules for regulating proceedings in 
that Court shall be from time to time made by the 
Chancellor of the Duchy of Lancaster, with the 
advice and consent of a judge of the High Court 
acting in the Chancery Division, and of the Vice- 
Chancellor of the County Palatine. 

(9.) General rules, and rules for the Court of 
Chancery of the County Palatine, may be made 
at any time after the passing of this Act, to take 
effect on or after the commencement of this Act. 

(10.) The powers of the Court may, as regards 
land not exceeding in capital value five hundred 
pounds, or in annual rateable value thirty pounds, 
and, as regards capital money arising under this 
Act, and securities in which the same is invested, 
not exceeding in amount or value five hundred 
poimds, and as regards personal chattels settled or 
to be settled, as in this Act mentioned, not exceed- 
ing in value five hundred pounds, be exercised by 
any County Court within the district whereof is 
situate any part of the land which is to be dealt 
with in the Court, or from which the capital money 
to be dealt with in the Court arises under this Act, 
or in connexion with which the personal chattels 
to be dealt with in the Court are settled. 
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Assign- («) As to the assignment of business to particular Divisions 

menx of of the High Court of Justice, see the Judicature Act, 1873, 

business. sects. 33, 34, and Ord. V. r. 4. The matter must be assigned 

to one of the judges of the Chancery Division by marking the 

same with the name of such of the said judges as the petitioner 

shall think fit. Judicature Act, 1873, sect. 42. 

As to transfer of actions from one judg^ to another, see 
Ord. XLI. ; and Bee He Boydy W. N. 1876, p. 184. 

(t) As to payment into Court, see note (a), sect. 22, antej 
p. 66. 

(m) Application to the Court under this Act will be necessary 
for the following purposes : — 

1. To authorize grants of building or mining leases for 
longer than the statutory term, or of fee farm grants 
in perpetuity, according to the circumstances of the 

district, sect. 11, p. 39; 

2. To authorize the sale or lease of a mansion house and 

park, &c. without the consent of trustees of the settle- 
ment, sect. 16, p. 44 ; 

3. When capital money is paid inte Court, te give directions 

as to its investment or application, sect. 22, p. 54 ; 

4. To authorize the trustees to apply capital money in pur- 

suance of a scheme for improvements approved by the 
commissioners, sect. 26, p. 64 ; 
6. To give directions respecting the enforcing, carrying into 
effect, varying, or rescinding contracts for sale, &c. 
of the settled property entered into by the tenant for life, 
sect. 31 (3), p. 69; 

6. To give directions as to investment on payment of capital 

money in Court paid in respect of a lease or reversion, 
sect. 34, p. 73 ; 

7. When a tenant for life is impeachable for waste, to 

authorize the cutting and sale of timber without the 
consent of the trustees, sect. 35, p. 73 ; 

8. To approve of proceedings for protection on recovery of 

land settled or claimed as settled, sect. 36, p. 75 ; 

9. To authorize sale or purchase of chattels settled, or to be 

settled, as heirlooms, sect. 37, p. 76 ; 

10. To appoint trustees of a settlement, sect. 38, p. 77 ; 

11. To give directions with regard to matters of difference 
between a tenant for life and the trustees of the settie- 
ment respecting the exercise of any power of the Act, 
sect. 44, p. 87 ; 

12. To give directions as to payment of costs out of settled 
property, sect. 47, p. 95 ; 

13. To give opinion or directions on questions of doubt 
tmder sect. 56, p. 106 ; 

14. Where there are no trustees of the settlement, to appoint 
a person to exercise the statutory powers of a tenant for 
life on behalf of an infant, sect. 60, p. 112 ; 

As to the rights of remaindermen, independent of this Act 
see note to sect. 53, post^ p. 103. 
Applica- («') A petition should contain as concisely as may be a state- 
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ment of the material facts, but not the evidence hj which tion by 
they are to be proved, and must be divided into paragraphs, petition, 
numbered consecutively, each paragraph containing, as nearly 
as may be, a separate idlegation. Signature of counsel is not 
necessary. Ord. XIX. r. 4. A petition or summons may be 
either printed or written. B. 6. 

Petitions are either special or of course. 

Cons. Ord. XXXTV. r. 1, directs that, at the foot of 
every petition not being a petition of course, a statement shall 
be made of the persons (if any) intended to be served ; and if no 
person is intended to be served, a statement to that effect shall 
be made at the foot of the petition. 

Upon any petition or summons, evidence may be given by Evidence, 
affidavit, but the judge may, on the application of either party, 
order the attendance for cross-examination of the person 
making any such affidavit. Ord. XXXVII. r. 2. 

By Add. Rules, 1875, r. 17, where a petition in any matter 
assigned to the Chancery Division is served, and notice is 
given to the party served that in case of his appearance in 
Court, his costs will be objected to and accompanied by a 
tender of costs for perusing the same, the amount to be ten- 
dered is to be 21. 2«. The party making such payment is to 
be allowed the same in his costs, provided the service was 
proper, but not otherwise : this order is without prejudice to 
the rights of either party to costs, or to object to costs where no 
such tender is made, or where the judge shall consider the party 
entitled, notwithstanding such notice or tender to appear in 
Court. In any other case in which a solicitor of a party served 
necessarily or properly peruses such petition without appear- 
ing thereon, he is to be allowed a fee not exceeding 21. 2a. 

And by r. 21, where any party appears upon any applica- 
tion or proceedmg in Court or at chambers, in which he is not 
interested, or upon which he ought not to attend, he will not 
be allowed costs, unless the judge expressly directs otherwise. 

See generally as to the practice with regard to special 
petitions. Set. p. 50. 

As to the drawing up, passing and entering of orders on Orders on 
petitions of course, see Cons. Ord. XXIII. r. 17. And as to petitions 
discharging, reversing or varying the same, see 13 & 14 Vict, of course, 
c. 35, s. 29, and Cons. Ord. VI. rr. 9, 10. 

No order made on petition is to be passed until the original Passing of 
petition has been med in the Report Office, and a note order on 
thereof made on the order by the clerk of reports. Cons. Ord. petition. 
XXIII. r. 23. 

(x) Greneral rules, with regard generally to procedure by sum- Summons 
mons at chambers, are laid down by Cons. Ord. XXXV., and, at cham- 
particularly with regard to business in the Chancery Division, hers, 
by the RegiQations of the 8th August, 1857. See Morgan, 
137 et 8eq. This* procedure is not altered by the Judicature 
Acts and Orders. Ord. I. r. 3. See as to procedure in chambers 
generally, Seton, p. 60 et seq. ; Morgan, 137 et seq. 

Summonses are usually heard in chambers before the chief 15 & 16 
clerks, who, under 15 & 16 Vict. c. 80, s. 29, have "fuU power Vict. c. 80. 
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to issue advertisements to summon parties and witnesses, to 
administer oaths, to take affidavits and acknowledgpnents, 
other than acknowledgments by married women, to receive 
affirmations, and, when so directed by the judge to whose 
Court he is attached, to examine parties and witnesses either 
upon interrogatories or vivd voce as such judge shall direct." 
Every suitor may, however, claim to be heard by the judge in 
person {Re Rigg, 10 W. R. 365 ; Re Mitchell^ 12 W. R. 39) ; 
and a witness may require his examination to be conducted by 
the judge personally. Re London and County Assurance Co., 
6 W. R. 794. See also ExparU Bunn, 24 Beav. 137. 

As to examination by interrogatories, see Ord. XXXI. 
rr. 1—10. 

By Cons. Ord. XXXV. r. 30, it is ordered, that "Where a 
chief clerk is directed by the judge to examine a witness, the 
practice and mode of proceeding shall be the same as in the 
case of the examination of witnesses before an examiner, subject 
to any special directions which may be given in any particular 
case." In the prosecutii^n of an inquiry before the chief 
clerk, any person capable of giving isiormation may be 
summoned by subpoena, and is bound to attend and answer all 
questions properly put to him. Vendbles v. Schweitzer , L. R., 
16 Eq. 76. 

By 15 & 16 Vict. o. 80, s. 31, parties and witnesses summoned 
are liable to process of contempt in case of disobedience to any 
order of the Court, or of default in attendance. By sects. 40 
— 42 of this Act, the judge at chambers may receive and 
act on the opinions of conveyancers appointed under the Act, 
and of accountants, engineers and other experts in any pro- 
ceeding. See Cctee v. Metropolitan Rail. Co., 27 Beav. 247. 

As to reference of questions to official or special referees, see 
Judicature Act, 1873, sects. 56—59, and Ord. XXXVI. rr. 30 
—36. 

(y) By Add. Ord. 1875 (Sp. AU.), r. 10, it is provided that 
under special circumstances costs of proceedings at chambers may 
be allowed on the higher scale. And by r. 14 no costs of counsel 
attending at chambers are to be allowed unless the judge certi- 
fies it to be a proper case for counsel to attend. The practice 
of the judges of the Chancery Division with regard to the at- 
tendance of counsel is as follows : — Counsel will be heard in 
chambers by Mr. Justice Chitty, and in the chambers of the 
other judges by their chief clerks; but fees for attendance 
before the chief clei:ks will not be allowed without a certificate 
from the chief clerk that the case was proper for counsel to 
attend. 

As to costs of proceedings at chambers generally, see Seton, 
p. 66, Dav. 1055 ; and see Sallileyy. Senderaon, 4 Jur., N. S. 
202 ; Lister v. Bell, 5 Jur., N. S. 115. 

By the Judicature Act, 1873, sect. 49, it is enacted that, 
**No order made by the High Court of Justice, or any judge 
thereof by consent of the ps^es, or as to costs only, which by 
law are left to the discretion of l^e Court, shall be subject to 



court; land commissioners ; procedure. 95 

any appeal except hj leave of the Court or judge making such 
order." And by sect. 50, " Every order made by a judge of 
the said High Court in chambers, except orders made in 
the exercise of such discretion as aforesaid, may be set aside or 
discharged, or discharged upon notice by any Divisional 
Court, or by the judge sitting in Court according to the course 
and practice of the Division of the High Court to which the 
particular cause or matter in which such order is made may be 
assigned, and no appeal shall lie from any such order, to set 
aside or discharge, which no such motion has been made unless 
by special leave of the judge by whom such order was made, 
or of the Court of Appeal." 

Where a matter has been fully argued before a judge in Appeals 
chambers, an appeal from his order may now be made to the Court from 
of Appeal without leave. Murr v. Cooke, 24 W. R. 756. But chambers 
the Court of Appeal will not generally review the decision by generally, 
a judge in chambers of a discretionary matter. Golding v. 
Wharton Mail. Co., 1 Q. B. D. 374. 

47. Where the Court directs that any costs, Payment 

1 i*-iji> ji*iOf costs out 

charges or expenses be paid out of property subject of set- 
to a settlement, the same shall, subject and accord- p^Jrty (z)'. 
ing to the directions of the Court, be raised and 
paid out of capital money arising under this Act, 
or other money liable to be laid out in the pur- 
chase of land to be made subject to the settlement, 
or out of investments representing such money, 
or out of income of any such money or invest- 
ments, or out of any accumulations of income of 
lajid, money or investments, or by means of a sale 
of part of the settled land in respect whereof the 
costs, charges or expenses are incurred, or of other 
settled land comprised in the same settlement and 
subject to the same limitations, or by means of a 
mortgage of the settled land or any part thereof, 
to be made by such person as the Court directs, 
and either by conveyance of the fee simple or 
other estate or interest the subject of the settle- 
ment, or by creation of a term, or otherwise, or by 
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means of a charge on the settled land or any part 
thereof, or partly in one of those modes and partly 
in another or others, or in any such other mode as 
the Court thinks fit. 

{z) Costs of aU proceedings are in the discretion of the 
Court (Ord. LV. r. 1). 

According to the general practice of the Court with regard 
tb petitions under the Trustee Act, 1850, if an application is 
solely for the benefit of the tenant for life, he will have to pay 
the costs ; but if it is for the general benefit of the estate, the 
costs will be defrayed out of the corpus as between solicitor 
and client. Seton, 627. See Ee Farbi/, 29 L. T. 72 ; Carter v. 
Sebright^ 26 Beav. 374 ; Ee Brackenhury, L. R., 10 Eq. 45. 

Costs of appointment of new trustees under that Act were 
ordered to be raised by a mortgage of the settled land in Ee 
Crabtree, 14 W. R. 497. 
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48, — (1.) The commissioners now bearing the 
three several styles of the Inclosure Commissioners 
for England and Wales, and the Copyhold Com- 
missioners, and the Tithe Commissioners for Eng- 
land and Wales, shall, by virtue of this Act, 
become and shall be styled the Land Commis- 
sioners for England {a). 

(2.) The Land Commissioners shall cause one 
seal to be made with their style as given by this 
Act ; and in the execution and discharge of any 
power or duty (6) under any Act relating to the 
three several bodies of commissioners aforesaid, 
they shall adopt and use the seal and style of the 
Land Commissioners for England, and no other. 

(3.) Nothing in the foregoing provisions of this 
section shall be construed as altering in any respect 
the powers, authorities, or duties of the Land 
Commissioners, or as affecting in respect of ap- 
pointment, salary, pension, or otherwise any of 
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those commissioners, in office at the passing of this 
Act, or any assistant conmiissioner, secretajy, or 
other officer or person then in office or employed 
under them. 

(4.) All Acts of Parliament, judgments, decrees, 
or orders of any court, awards, deeds, and other 
documents, passed or made before the commence- 
ment of this Act, shall be read and have effect as 
if the Land Commissioners were therein mentioned 
instead of one or more of the three several bodies 
of commissioners aforesaid. 

(5.) All acts, matters, and things commenced 
by or under the authority of any one or more of 
the three several bodies of commissioners aforesaid 
before the commencement of this Act, and not 
then completed, shall and may be carried on and 
completed by or under the authority of the Land 
Commissioners ; and the Land Commissioners, for 
the purpose of prosecuting, or defending, and 
carrying on any action, suit, or proceeding pend- 
ing at the commencement of this Act, shall come 
into the place of any one or more, as the case may 
require, of the three several bodies of commis- 
sioners aforesaid. 

(6.) The Land Commissioners shall, by virtue 
of this Act, have, for the purposes of any Act, 
public, local, personal, or private, passed or to be 
passed, making provision for the execution of im- 
provements on settled land, all such powers and 
authorities as they have for the purposes of the 
Improvement of Land Act, 1864; and the pro- 
visions of the last-mentioned Act (c) relating to 
their proceedings and inquiries, and to authentica- 

R. H 
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tion of instruments, and to declarations, statements, 
notices, applications, forms, security for expenses, 
inspections, and examinations, shall extend and 
apply, as far as the nature and circumstances of 
the case admit, to acts and proceedings done or 
taiken by or in relation to the Land Commis- 
sioners under any Act making provision as last 
aforesaid ; and the provisions of any Act relating 
to fees or to security for costs {d) to be taken in 
respect of the business transacted under the Acts 
administered by the three several bodies of com- 
missioners aforesaid shall extend and apply to the 
business transacted by or under the direction of 
the Land Commissioners under any Act, pubUo, 
local, personal, or private, passed or to be passed, 
by which any power or duty is conferred or im- 
posed on them. 

Commis- (a) The Tithe Comini8sioners were originally appointed by 

Bioners. 6 & 7 WiU. 4, c. 71, and were, by 4 & 6 Vict. c. 36, under the title 

of Copyhold Commissioners, entrusted with the superintendence 
of proceedings for the enfranchisement of copyholds. By 8 & 9 
Vict. 0. 118, the Eirst Commissioner of Woods and Forests 
and two other persons were appointed Inclosure Commissioners 
for the purpose of superintending the inclosure of commons 
and other lands. And by 14 & 15 Vict. c. 53, the duties and 
powers of the Tithe Commissioners, Copyhold Commissioners, 
and Inclosure Commissioners were vested in the commissioners 
appointed by that Act, who have since continued to bear the 
several titles above mentioned, according to the nature of the 
duties and powers performed, and exercised by them in the 
particular matter. 

{b) For the Acts of Parliament relating to such duties and 
powers, see Chitty's Statutes, under the headings "Inclosure," 
vol. 3, p. 334, ** Copyhold," vol. 1, p. 1096, "Tithes," vol. 6, 
p. 659; and "Lands Improvement," vol. 3, p. 1377. See also 
the Improvement of Land Act, 1864, post. 

{c) The provisions here particidarly referred to are sects. 4 
and 5 (post, p. 125), relating to declarations and statements, 
sects. 6 and 7 {postj p. 126), relating to notices, and sects. 11 — 
24 {post, pp. 128-136), relating to proceedings, &o., of the 
commissioners preliminary to the sanction by them of improver 
ments under the Act, and sect. 48, &c., relating to inspections. 
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Powers are also giveii by the Act to the oommissioners with 
regard to maintenance and insurance of improyements, and 
for other purposes. 

The power of mortgaging settled land given to a tenant for 
life, by sect. 18 of tlus Act, ante, p. 46, is only exerciseable 
where money is required for enfranchisement, or for equality 
of exchange on partition. It is therefore conceived, that where 
it is desired to raise money by mortgage for improvements of 
the settled land, it will be necessary to have recourse to the 
commisfiioners to charge the cost of the improvements on the 
inheritance, under sects. 49 — 71 of the Improvement of Land 
Act, 1864. See post, p. 156 et seq, 

(d) As to security lor costs, see Improvement of Land Act, 
1864, s. 14, post, p. 129 ; and as to fees, see Inclosure (Ex- 
penses) Act, 1868 (31 & 82 Vict. c. 89), post, p. 182, note. 



49. — (1.) Every certificate and report ap- riliMpf 
proved and made by the Land Commissioners cates, &c. 
under this Act shaU be filed in their office. ^S^ers. 

(2.) An office copy of any certificate or report 
so filed shall be delivered out of their office to any 
person requiring the same, on payment of the 
proper fee, and shall be sufficient evidence of the 
certificate or report whereof it purports to be a 
t>opy. 



XTT. — Eestrictions, Savings, and General 

Provisions. 

60. — (1.) The powers under this Act of a Powersnot 

' A •" assignable J 

tenant for life are not capable of assignment or contract 
release, and do not pass to a person as being, by Zeroise 
operation of law or otherwise, an assignee of a ^oJ^. 
tenant for life, and remain exerciseable by the 
tenant for life after and notwithstanding any 
assignment, by operation of law or otherwise, of 
his estate or interest under the settlement. 

h2 
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(2.) A contract by a tenant for life not to 
exercise any of his powers under this Act is void. 

(3.) But this section shall operate without pre- 
judice to the rights of any person being an assig- 
nee for value of the estate or interest of the 
tenant for life ; and in that case the assignee's 
rights shall not be affected without his consent, 
except that, unless the assignee is actually in pos- 
session of the settled land or part thereof, his 
consent shall not be requisite for the making of 
leases thereof by the tenant for life, provided the 
leases are made at the best rent that can reason- 
ably be obtained, without fine, and in other 
respects are in conformity with this Act (/). 

(4.) This section extends to assignments made 
or coming into operation before or after and to 
acts done before or after the commencement of 
this Act ; and in this section assignment includes 
assignment by way of mortgage, and any partial 
or qualified assignment, and any charge or i^cum. 

ing with that of assignment. 

(e) By sect. 62 of the Conveyancing Act, 1881, it is enacted 
that ** (1) A person to whom any power, whether coupled with 
an interest or not, is given, may by deed release or contract 
not to exercise the power. (2) This section applies to powers 
created by instruments coming into operation before or after 
the commencement of the Act." 

By sect. 18 of that Act, powers of leasing are vested in 
mortgagors of land, but by sub-sect. 13 the section applies 
only if, and so far as, a contrary intention is not expressed 
in the mortgage deed, or otherwise in writing. As to the 
effect of excluding the operation of that Act in this respect, 
see Wolstenholme and Turner, Oonv. Act, 1881, p. 55. 

It would thus appear that fix>m and after the Ist of January, 
1883, such restrictions as may be thought advisable with 
regard to granting leases may be inserted in a mortgage of 
land, where the mortgagor is owner of the fee simple ; but no 
restrictions, whether in future or in existing mortgages, will 
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thereafter be effectual to restrain a tenant for life or other 
limited owner from exercising at his pleasure the powers 
given to him by this Act of granting leases for twenty-one, 
sixty, or ninety-nine years, acoordmg to the nature of the 
property leased, provided the leases be at the best rent, with- 
out fine, and are in conformity with the Act. 

if) By sect. 6 of the Conveyancing, &c. Act, 1881, the Court 
is empowered when land subject to any incumbrance is sold 
by the Court, or out of Court, on the application of any party 
to the sale, to order payment into Court of so much of the 
purchase-money as may be sufficient to meet the incumbrance, 
and any interest due thereon, and, upon such payment, so to 
declare the land free from incumbrance. It is conceived that 
a tenant for life, wishing to exercise his power of sale imder 
this Act, would be entitled to apply under the section re- 
ferred to. 

5L — (1.) If in a settlement, will, assurance, or Prohibi- 
other instrument executed or made before or after, li^tation 
or partly before and partly after, the commence- ^^^ ^i 
ment of this Act a provision is inserted purporting ^^^^\ 
or attempting, by way of direction, declaration, or 
otherwise, to forbid a tenant for life to exercise any 
power under this Act, or attempting, or tending, 
or intended, by a limitation, gift, or disposition 
over of settled land, or by a limitation, gift, or 
disposition of other real or any personal property, 
or by the imposition of any condition, or by for- 
feiture, or in any other manner whatever, to pro- 
hibit or prevent him from exercising, or to induce 
him to abstain from exercising, or to put him into 
a position inconsistent with his exercising, any 
power under this Act, that provision, as far as it 
purports, or attempts, or tends, or is intended to 
have, or would or might have, the operation afore- 
said, shall be deemed to be void. 

(2.) For the purposes of this section an estate 
or interest limited to continue so long only as a 
person abstains from exercising any power shall be 
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and take effect as an estate or interest to continue 
for the period for which it woidd continue if that 
person were to abstain from exercising the power, 
discharged from liability to determination or cesser 
by or on his exercising the same (g). 

(ff) An important change in the law with regard to restraint 
on alienation of land by gift over, condition, or forfeiture, is 
introduced by this section, which is retrospective, and cannot 
be excluded by contract. See sect. 50. 

It is well established that a condition that a tenant in tail 
shall not suffer a recovery, or that a tenant in fee shall not 
alien, is void, as being repugnant to their estates (Corbefs case, 
1 Rep. 83 ; Bradley v. Feixoto, 3 Ves. 324), even though there 
be a gift over on alienation. JTace v. Coww, 10 B. & 0. 433 ; 
TTillU V. HiscoXy 4 M. & 0. 197 ; and see notes in.Tudor's L. C. 
Conv. 868. This rule of law is now extended so as to make a 
restraint on alienation of the fee simple in settled land incon- 
sistent with the estate of a tenant for life. 

Hitherto, although property would not be so settled as to 
take away a tenant for life's power of alienating his interest 
{Brandon v. Mohinsony 18 Ves. 429), yet it was possible to hmit 
property not belonging to the settlor so as to give a life in- 
terest terminable on alienation, and a gift over need not neces- 
sarily have been expressed. Eochford v. Harkman, 9 Hare, 
476 ; see further as to life interests determinable on alienation, 
Dav. Conv. iii. 109. 



Provision 
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52. Notwithstanding anything in a settlement, 
the exercise by the tenant for life of any power 
under this Act shall not occasion a forfeiture. 



Tenant for 
life trustee 
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53. A tenant for life shall, in exercising any 
power under this Act have regard to the interests 
of all parties entitled under the settlement, and 
shall, in relation to the exercise thereof by him, 
be deemed to be in the position and to have the 
duties and liabilities of a trustee for those parties. 

(A) Where there are trustees of the settlement, the tenant 
for life, on exercising any power under this Act, must give 
notice to them, and separately to their solicitor (sect. 46) ; and 
the trustees may apply to the Court to decide any difference 
which arises between them and the tenant for life as to the 
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exercise of his power under the Act, or any matter relating 
thereto. (Sect. 44.) On completion of the proposed transac- 
tion, all capital money receivable in respect of it must be paid 
over to the trustees or into Court for investment or application. 

Besides the requirement as to notioe to the trustees, the main Checks on 
checks to prevent abuse of his power by a tenant for life appear abuse of 
to be (1) the provision tiiat capital money arising imdeac this Act powers, 
shall be paid either to the trustees or into Court (sect. 21), and 
(2) the provision contained in this section. 

. It may be expected that the provision that capital money Payment 
shall be paid into Court, unless paid to the trustees, will, into Court 
in some measure, deter tenants for. life from misusing their of capital 
powers, by withdrawing the moneys from their control. ™on®y; 
The Court, according to its usual practice, will not readily 
part with moneys paid in, unless satisfied that they will be 
employed for the purpose for which they were raised, or other- 
wise properly applied or invested. The control of the Court 
is, however, confined to the capital money, and no jurisdiction 
is given by this Act to interfere until such money is paid in. 

It would appear that, so far as this Act is concerned, a Check 
remainderman who has reason to believe that a tenant for life provided 
is about to exercise, or has exercised, his powers improperly, oj tiiis 
and in a manner detrimental to the inheritance, must mainly section, 
rely on the provision contained in this section, for the purpose 
either of preventing the transaction objected to, or of obtainiug 
a remedy for loss thereby occasioned to the inheritance. 

Any remainderman having a present interest, though minute Bight of 
or even remote, is entitled to apply to the Court for protection of remain- 
that interest. The interest may be vested or contingent {Lord deiman to 
Damley v. Fitzhardingey 6 Ves. 251 ; Allan v. Allan^ 15 Ves. prevent a 
135 ; Roberts v. Boberts, 2 De G. & S. 29 ; see also ^ Shepperd, breach of 
4 De G., F. & J. 423) ; but it must not be a mere possibiHty *rafi*- 
upon a possibility. Davis v. Angel y 31 Beav. 223. In a 
recent case under the Settled Estates Act, 1877, where a 
testator entitled to land in fee, subject to a shifting clause, 
if he should die without leaving issue who should attain 
twenty-one years, in favour of A., devised the land upon trust 
for sale, and died leaving four children, the eldest of whom 
was twelve years old; it was held that A.'s interest was too 
remote to entitle him to oppose the sale. Re Spurwayy 10 Ch. D. 
230. 

The rights of a remainderman with regard to prevention of 
an improper exercise of a power by a tenant for life, where 
there are no trustees of the settiement, are apparently as 
follows : — 

(1^ He may require the appointment of trustees. 

(2) He may institute proceedings to compel the tenant for 

life to perform his duty as trustee. 

(3) He may obtain an injunction to restrain the tenant for 

life from an improper exercise of his powers. 

(1) The remainderman may require that two or more trustees Appoint- 

(sect. 39) shall be appointed. The Court has power, under ment of 

sect. 38, anUy p. 77, to appoint trustees on the application, by trustees. 
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petition or summons, of any person interested in the settle-- 
tiient ; but it is very doubtful if the Court woidd entertain 
such an application vrithout the concurrence of the tenant for 
life, especiallj if the ground of the application should be that 
the appointment of trustees was necessary, by reason of the 
misconduct of the tenant for life as a trustee, for the benefit of 
all parties interested within the meaning of this section. See 
Re BUmehardy 3 De G., F. & J. 131. £i such a case it would 
appear that an action should be brought for the purpose of 
hiaving the custody of the estate placed in the care of a proper 
number of trustees. Finlay v. Howard, 2 Dr. & W. 490. 

(2) Where a tenant for life imder an obligation to obtain 
renewals of leases neglected to do so, it was held that the 
remainderman might file a bill to compel him to do so, and to 
have a receiver appointed and the rents sequestered to form a 
renewal fund. Bennett v. Colley, 2 M. & K. 233. 

As to the right of a cestui que trust to compel a trustee on 
a proper indemnity to lend ms name to proceedings forpro- 
tection of the trust property, see Fletcher v. Fletcher, 4 Hare, 
78 ; Jerdein v. Bright, 30 Beav. 332. 

(3) The commission of waste by a tenant for life (except so 
far as he is expressly authorized to commit waste by this Act 
in the exercise of his powers) may be restrained by injunction 
{Tracy v. Tracy, 1 Vem. 23 ; Farrant v. Zovel, 3 Atk. 723) ; 
and an injunction will be granted on the application of a tenant 
for life in remainder without making the idtimate owner of the 
inheritance a party. Dayrell v. Champneys, 1 Eq. Ca. Ab. 400. 
And see as to equitable waste, Marquis of Dovmshire v. Lady 
Sandys, 6 Yes. 107 ; Morris v. Morris, 16 Sim. 505. See also as 
to waste, ante, p. 68, note (r). 

It is conceived that the tenant for life, as trustee, might be 
restrained at the suit of the remainderman from an improvident 
sale. Webb v. Farl of Shaftesbury, 7 Ves. 487 ; Bede v. Oakes, 
4 De G., J. & S. 605 ; Dance v. Goldinyham, L. R., 8 Ch. A. 902. 

In cases where a power has been exercised improperly, to the 
detriment of the inheritance, the remainderman will have under 
this section a right to proceed, against tenant for life as against 
a trustee to compel him personally to make good the loss. 

It has been repeatedly held that this right of action was not 
barred by 3 & 4 Will. 4, c. 27 : see cases collected in note (c) to 
Lewin on Trusts (7th ed.), p. 743 ; and by the Judicature Act, 
1873, s. 26, sub-s. 2, it is enacted that no claim of a cestui que 
trust against his trustee for any property held on an express 
trust, or in respect of any breach of such trust, shall be held to 
be barred by any Statute of Limitations. 

Inasmuch as a tenant for life is by this section expressly con- 
stituted a trustee, it would seem that his estate under the 
settlement, even if legally vested in him, would, notwith- 
standing the decision in Fox v. Buckley, 3 Ch. D. 508, be 
liable to be stopped to make good the loss occasioned by the 
breach of trust. Jacubs v. Rylance, L. B., 17 Eq. 341, and see 
XiCwin on Trusts, p. 777. 
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A tenant for life being in the position of a tmstee under this Purchase 
Act, it may be doubted whether he could safely sell to himself of settled 
any part of the settled hmd. See Grover r. Hugelly 3 Buss, land by 
428. But see Bevan v. Eabgood, IJ. & H. 222. It will, how- tenant for 
ever, be competent for him to apply to the Court under the "*®' 
Settled Estates Act, 1877, s. 16, to authorize a sale of the land 
to him. The Court will not make an order to that effect with- 
out an inquiry. Be Hilton^ W. N. 1866, p. 107. A power of 
sale vested in trustees, with consent of the tenant for me, may 
be properly exercised by a sale to the tenant for life. Eoward 
▼. Bucane, Turn. & Buss. 81 ; and see Bicetmson t. Talbot^ 
L. B., 6 Ch. A. 32. 

54. On a sale, exchange, partition, lease, mort- General 

r "i_ 1 _x _^ protection 

gage, or charge, a purchaser, lessee, mortgagee, oi* of pur- 
other person dealing in good faith with a tenant ^w^; 
for life shall, as against all parties entitled under 
the settlement, be conclusively taken to have given 
the best price, consideration, or rent, as the case 
may require, that could reasonably be obtained by^ 
the tenant for life, and to have complied with all 
the requisitions of this Act. 

(i) The protection here given to purchasers and other persons^ Protection 
dealing in good faith with a tenant for life is important, as pre- to pur- 
venting the remainderman from following the estate into their chasers, 
hands, as having been improperly conveyed, leased, or charged. 
As to following the spedfio estate into the hands of strangers^ 
see Lewin on Trusts, c. xxiz, p. 699. 

55. — (1.) Powers and authorities conferred by E^erdseof 

nowers ' 

this Act on a tenant for life or trustees or the Umitation 
Court or the Land Commissioners are exeroiseaWe tX^^. 
from time to time. 

(2.) Where a power of sale, enfranchisement, 
exchange, partition, leasing, mortgaging, charging, 
or other power is exercised by a tenant for life, or 
by the trustees of a settlement, he and they may 
respectively execute, make, and do all deeds, in- 
struments, and things necessary or proper in that 
behalf. 
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(3.) Where any proviflion in this Act refers to 
sale, pnrohase, exchange, partition, leasing, or other 
dealing, or to any power, consent, payment, receipt, 
deed, assurance, contract, expenses, act, or transac- 
tion, the same shall be construed to extend only 
(imless it is otherwise expressed) to sales, purchases, 
exchanges, partitions, leasings, dealings, powers, 
consents, payments, receipts, deeds, assurances, 
contracts, expenses, acts, and transactions, under 
this Act. 

Saving for 56. — (1.) Nothing in this Act shall take away, 
powers. abridge, or prejudicially affect any power for the 
time being subsisting under a settlement, or by 
statute or otherwise, exeroiseable by a tenant for 
life, or by trustees with his consent, or on his 
request, or by his direction, or otherwise ; and the 
powers given by this Act are cumulative. 

(2.) But, in case of conflict between the pro- 
visions of a settlement and the provisions of this 
Act, relative to any matter in respect whereof the 
tenant for life exercises or contracts or intends to 
exercise any power under this Act, the provisions 
of this Act shall prevail; and, accordingly, not- 
withstanding anything in the settlement, the con- 
sent of the tenant for life shall, by virtue of this 
Act, be necessary to the exercise by the trustees of 
the settlement or other person of any power con- 
ferred by the settlement exeroiseable for any pur- 
pose provided for in this Act {k), 

(3.) If a question arises, or a doubt is entertained, 
respecting any matter within this section, the Court 
may, on the application of the trustees of the settle- 
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xnent, or of the tenant for life, or of any other 
person interested, give its decision, opinion, advice, 
or direction thereon (/). 

(k) Asto the meaning and extent of the term ** settlement," 
see sect. 2 (1), ante, p. 19. 

By sect. 63, postf p. 115, it is proYided that land, subject to a 
trust or direction for sale, shall be deemed to be settled land 
under this Act. It would thus appear that it will hereafter 
be necessary to obtain the consent of the ^Henant for life " to 
a sale of. "settled land" by trustees in exercise of an impera- 
tive power in that behalf. And it may perhaps be held that 
this will be the case where the direction is in the form not of 
a power but of a trust. See note (g), poaty p. 118. It will, 
therefore, be hardly safe for purchasers from trustees selling 
under a power or trust for sale (notwithstanding an3rthing to 
the contrary implied or expressed in the settlement) to dispense 
with inquiry as to whether this consent has been obtained be- 
fore accepting the title. 

(J) The application under this section must be by petition 
or summons. Sect. 46, ante, p. 90. 

By Lord St. Leonards' Act, 1859, s. 30, it is provided that Applica- 
any trustee may apply by petition, or summons upon a written tion to 
statement, to a judge for opinion, advice, &e. in the manage- Court for 
ment or administration of the trust property. Under that *^^®® 
section it has been held that one of several trustees might o?^ oq 
apply {Re Muggeridge, Johns. 625) ; and, though in that sec- y^^ . g^ 
tion (as here) there is no mention of a remainderman, an 
order has been made on the petition of a cestui que trust in 
remainder. Re Ward, 14 W. R. 96. In applications for 
opinion, &c. under that Act the petition or written statement 
is required to be signed by counsel (23 & 24 Vict. c. 38, s. 3) ; 
and this is still the rule, notwithstanding the general rule laid 
down in Ord. XIX. r. 4, that signature of counsel to plead- 
ings shall not be necessary. 

An application for the opinion of the Court under Lord St. 
Leonards' Act, merely indemnifies the trustees upon the facts 
stated, and is no bar to the bringing of an action. Re Moskett, 
Johns. 628. 

67, — (1.) Nothing in this Act shall preclude a Additional 
setUor from conferring on the tenant for Ufe, or po^'by 
the trustees of the settlement, any powers addi- m^t"(#n). 
tional to or larger than those conferred by this 
Act. 

(2.) Any additional or larger powers so con- 
ferred shall, as far as may be, notwithstanding 
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Anything in this Act, operate and be exeroiseable' 
in the like manner, and with all the like incidents^^ 
effects, and consequences, as if they were conferred 
by this Act, unless a contrary intention is expressed 
in the settlement. 

(m) Any additional or larger powers given to trustees must 
not conflict with or prejudice the powers given to the tenant 
for life bj this Act. See sect. 66 (2), antej p. 106. 

XIII. — Limited Owners generally. 

Enumera- 58. — (1.) Each person as follows shall, when 

other the estate or interest of each of them is in pos- 

owners, to Bcssion, have the powers of a tenant for life under 

^It- «* tliis Act, as if each of them were a tenant for 

powers 01 ^ ' 

tenant for life as defined in this Act (namely) : 

(i) A tenant in tail (n), including a tenant in 
tail who is by Act of Parliament re- 
strained from barring or defeating his 
estate tail, and although the reversion 
is in the crown, and so that the exercise 
by him of his powers under this Act 
shall bind the crown (o), but not in- 
cluding such a tenant in tail where the 
land in respect whereof he is so re- 
strained was purchased with money pro- 

public services {p) : 
(ii) A tenant in fee simple, with an executory 

limitation, gift, or disposition over, on 

failure of his issue, or in any other 

event (q) : 
(iii) A person entitled to a base fee (r), although 

the reversion is in the crown, and so 
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that the exercise by him of his powers 
under this Act shall bind the crown : 
(iv) A tenant for years determinable on life, 
not holding merely under a lease at a 
rent : 
(v) A tenant for the life of another, not hold- 
ing merely under a lease at a rent : 
(vi) A tenant for his own or any other life, 
or for years determinable on life, whose 
estate is liable to cease in any event 
during that life (s), whether by expira- 
tion of the estate, or by conditional 
limitation, or otherwise, or to be de- 
feated by an executory limitation, gift, 
or disposition over, or is subject to a 
trust for accumulation of income for 
payment of debts or other purpose : 
(vii) A tenant in tail after possibility of issue 

extinct {t) : 
(viii) A tenant by the curtesy (u) : 
(ix) A person entitled to the income of land 
under a trust or direction for payment 
thereof to him during his own or any 
other life, whether subject to expenses of 
management or not (a?), or until sale of 
the land (y), or until forfeiture of his in- 
terest therein on bankruptcy or other 
event. 
(2.) In every such case, the provisions of this 
Act referring to a tenant for life, either as con- 
ferring powers on him or otherwise, and to a set- • 
tlement, and to settled land, shall extend to each 
of the persons aforesaid, and to the instrument 
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under which his estate or interest arises, and to 
the land therein comprised. 

(3.) In any such case any reference in this Act 
to death as regards a tenant for life shall, where 
necessary, be deemed to refer to the determina- 
tion by death or otherwise of such estate or inte- 
rest as last aforesaid. 

(n) As to the nature and incidents of an estate tail and how 
it may be barred, see Burton, Comp. oh. 2, p. 206. 

A tenant in tail may cut timber and commit waste without 
the necessity of barring the entail. Go. Litt. 224a. 

(o) Where estates tail in land with reversion to the crown 
have been granted in recompense for services, the grantees are 
by 33 & 34 Hen. 8, c. 20, restrained from barring the entail 
even as against their own issue, and this restriction is ex- 
pressly maintained by the Fines and Becoveries Act, s. 18. 
Lands so granted will (with the exception mentioned in the 
text) be capable of being alienated or otherwise dealt with by 
the tenant in tail in possession for the time being under the 
power given to tenants for life by this Act. There being no 
trustees of such lands, the reversionary rights of the crown to 
the property will, it is conceived, be preserved by payment into 
Court, under sect. 22, sub-sect. 1, of the capital money repre- 
sentingthe land alienated. 

{p) The estates of the Earl of Abergavenny (see 2 & 3 Ph. 
& M. c. 23, and Earl of Abergavenny v. Bruce, L. B., 7 Ex. 
145), of the Duke of Marlborough (see 6 Anne, c. 3, and JDavis 
V. huke of Marlborouffhy 1 Swanst. 74), and of the Duke of 
"Wellington (see 41 Geo. ,3, c. 59, s. 6; 42 Geo. 3, c. 113, s. 6; 
54 Geo. 3, c. 161, s. 28)*, are inalienable except for the life 
interest of the tenants for life in possession for the time being. 

(q) As to executory limitations generally, and wherein they 
difier from springing or shifting uses, see Feame's Gout. 
Rem. 390. 

It was established by Pells v. Brown (Cro. Jac. 590), that 
under a gift to A. and his heirs, and if A. die without issue 
then over, A. took an estate in fee, subject to be defeated by 
the executory gift over in the event specified. 

In the case of a devise to A. in fee, but in case A. shall die 
under age then to B. in fee, the powers of a tenant for life 
under tMs Act will be exerdseable on behalf of A. until he 
comes of a^e and his estate becomes indefeasible, as provided 
by sect. 60, post^ p. 111. 

. (r) A base fee is defined by the Fines and Recoveries Act, 
s. 1, to mean '' that estate in fee simple into which an estate 
tail is converted where the issue in tail are barred, but persons 
claiming estates by way of remainder or otherwise are not 
barred." 
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A base fee is acquired where a tenant in tail conveys land 
without haying executed a disentailing assurance with the 
consent of the protector of the settlement (if there is a pro- 
tector), as provided by sect. 34 of the Fines and Becoveries 
Act. Sturgit y. Morse ^ 2 De G-.) F. & J. 231. See also as to 
base fees, Go. Litt. 18, and Seymour^ s ease, 10 Eep. 96 ; Machel 
v. Clarkf 2 Ld. Raym. 779. 

As to the power of enlarging base fees, see sect. 19 of the 3 & 4 Will. 
Fines and Becoyeries Act ; and as to Ireland, see 4 & 6 Will. 4, 4, c. 74. 
c. 92, s. 16. 

(«) A widow haying an estate during life or re-marriage is a 
tenant for life. See Williams y. Williams, 9 W. R. 888. 

(^) If there be a gift of land in special tail, t. e, to A. and Tenant for 
the heirs of his body, by B. his wife, then on the death of B. hfe after 
without issue, A. becomes tenant in tail after possibility of possibility, 
issue extinct, and cannot bar the estate tail under the Fines ^^* 
and Becoveries Act : he is, however, not impeachable for waste. 
Williams v. Williams, 12 East, 209, and see Co. Litt. 28 b. 

(m) " Curtesy*' is the life interest to which a husband Fur- Curtesy, 
viving is entitled in lands of his wife, of which she was seised 
in fee simple or fee tail in possession, provided he has had by 
her issue bom alive, who did or might inherit. Co. Litt. 35, 52. 

{x) A person entitled for his life to receipt of the net rents Net rents, 
and profits, is hereby given the powers of a tenant for life. 

(y) As to persons entitled to the income of land until sale Trust for 
thereof, see sect. 63, post, p. 115. sale. 



XIV. — Infants ; Married Women ; Lunatics. 

69. Where a person, who is in his own right ^[^* 
seised of or entitled in possession to land, is an entitled to 
infant, then for purposes of this Act the land tenant for 
is settled land, and the infant shall be deemed ^®(^)- 
tenant for life thereof. 

(2) The Conveyancing Act, 1881, s. 41, provides that under 
the circumstances above mentioned, *' the land shall be deemed 
to be a settled estate within the Settled Estates Act, 1877.'' 

In Re Letchford, 2 Ch. D. 719, it was held, that the Court 
has power, under 11 Gteo. 4 & 1 Will. 4, o. 65, to sanction a . 
building lease of the land of an infant, who is seised in fee in 
reversion, subject to an estate by the curtesy. 

60. Where a tenant for life, or a person having Tenant for 
the powers of a tenant for life under this Act 13 ' 
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an infant, or an infant would, if he were of full 
age, be a tenant for life, or have the powers of a 
tenant for life under this Act, the powers of a 
tenant for life under this Act may be exercised on 
his behalf by the trustees of the settlement {a)y 
and if there are none, then by such person and in 
such manner as the Court, on the application of a 
testamentary or other guardian or next friend of 
the infant, either generally or in a particular in- 
stance, orders (6). 

(a) The provisions of sect. 45 with regard to serving notices 
on the trustees of an intention to exercise the powers of sale, 
&o., are of course inapplicable to this case. 

Where a testator gave power to trustees at the request of an 
infant's guardians to sell land and invest, and upon such re- 
quest one of the trustees was willing to sell, but the other 
refused, it was held that the Court would not interfere with 
the discretion of the refusing trustee. Marquis Camden y. 
Murrat/y 29 W. R. 190. 

Where a mining lease is granted, a part of the rent, and on 
a cutting of timber, a part of the procejsds of the sale thereof, 
is to be set aside (sects. 11, 35, anUf pp. 39, 73), and the re- 
mainder of such rents and proceeds are to go as rents and 
profits; and, in the case of the exercise of these powers on 
behalf of an infant, will be invested and held in trust for hiin 
along with other accumulations of surplus income. 

(b) Concurrent powers of granting leases on behalf of an infant 
tenant for life, are now vested by this Act in the trustees of 
the settlement, and by sect. 49 of the Settled Estates Act, 1877 
(post J p. 235), in the infant's guardians, by which, however, is 
meant not testamentary guar£ans, but guardians appointed for 
the special purpose. Be James^ L. K., 5 Eq. 334. 

As to powers of trustees with regard to applying income for 
maintenance, &c. of infants and accumulation of the residue, 
see Conveyancing, &c.. Act, 1881, sect. 42. 

61, — (1.) The foregoing provisions of this Act 
do not apply in the case of a married woman. 

(2.) Where a married woman who, if she had 
not been a married woman, would have been a 
tenant for life, or would have had the powers of a 
tenant for life, under the foregoing pi^ovisions of 
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this Act, is entitled for her separate use (6), or is 
entitled under any statute, passed or to be passed, 
for her separate property, or as a feme sole^ then 
she, without her husband, shall have the powers 
of a tenant for life under this Act. 

(3.) Where she is entitled otherwise than as 
aforesaid, then she and her husband together shall 
have the powers of a tenant for life under this 
Act {c). 

(4.) The provisions of this Act referring to a 
tenant for life and a settlement and settled land 
shall extend to the married woman without her 
husband, or to her and her husband together, as 
the case may require, and to the instrument under 
which her estate or interest arises, and to the land 
therein comprised. 

(5.) The married woman may execute, make and 
do all deeds, instruments and things necessary or 
proper for giving effect to the provisions of this 
section. 

(6.) A restraint on anticipation in the settlement 
shall not prevent the exercise by her of any power 
under this Act (c?) . 

{b) The form of words usuaUy employed by conveyancers Separate 
to settle property in favour of a married woman as separate iis®' 
estate is ** for her sole and separate use ; " or the words ** sepa- 
rate use'* may be used alone, but the word ** sole " has not a 
fixed technical meaning, and will not * ^per «e" necessarily create 
a separate use. Massy v. Rowan, L. K., 4 H. L. 294. Any 
other expressions which clearly denote an intention to exclude 
the husband will efPectually create a trust for separate use. 
See Lewin on Trusts (7th ed.), pp. 642 et seq., and the cases 
there cited. 

By the Married Women's Property Act, 1882, sect. 2, it is 45 & 46 
enacted that every woman who marries after the commence- Vict. c. 76. 
ment of this Act shall be entitled to have and to hold as her pronertv 
separate property, and to dispose of in manner aforesaid, aU ©fa woman 

B. I 
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real and personal property which shall belong to her at the 
time of her marriage or shall be acquired by or devolve upon 
her after marriage. 

And by sect. 6, every woman married before the commence- 
ment of this Act shall be entitled to have, and to hold, and to 
dispose of in manner aforesaid, as her separate property, all 
real and personal property, her title to which, whether vested 
or contingent, and whetiier in possession, reversion, or re- 
mainder, shall acxjrue after the commencement of this Act, 
including any wages, earnings, money, and property so gained 
or acquired by her as aforesaid. 

And by sect. 19, nothing in this Act contained shall inter- 
fere with or affect any settlement or agreement for a settle- 
ment made or to be made, whether before or after marriage, 
respecting the property of any married woman, or shall inter- 
fere with or render inoperative any restriction against antioi- 
pation at present attached, or to be hereafter attached, to the 
enjoyment of any property or income by a woman under any 
settlement, agreement for a settlement, will, or other instru- 
ment ; but no restriction against anticipation contained in any 
settlement or agreement for a settlement of a woman's own 
property to be made or entered into by herself shall have any 
validity against debts contracted by her before marriage, and 
no settlement or agreement for a settlement shall have any 
greater force or validity against creditors of such woman than 
a like settlement or agreement for a settlement made or entered 
into by a man would nave against his creditors. 

(c) As to dispensation with the coxicurrence of a husband 
who is a lunatic, see 3 & 4 Will. 4, c. 74, s. 91 ; and see sect. 
62, note (*), infj'a, 

A similar provision is contained in the Settled Estates Act, 
1877, s. 60, postf p. 236 ; and in the Conveyancing Act, 1881, 
s. 39, power is given to the Court, notwithstanding a restraint 
on anticipation, to bind the interest of a married woman where 
it appears to be for her benefit. 

(d) By this clause a married woman is empowered, not- 
withstanding a restraint on anticipation, to effect sales, ex- 
changes, &c. of the settled land, or to grant leases thereof, or 
charge it for purposes authorized by the Act, and exercise 
other powers thereby given; but inasmuch as the capital 
moneys arising from any dealing with the settied land be- 
comes subject to the trusts of the settlement (sect. 22, sub-s. 6, 
ante, p. 66), the restraint on anticipation will attach to the 
interest of me married woman in the income arising from invest- 
ment of the capital money, or from the leases granted, or other- 
wise under the Act. 



Tffliant for Q2. Where a tenant for life, or a person having 

lunatic (<?). the powers of a tenant for life under this Act, is a 

lunatic, so found by inquisition, the committee of 
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his estate may, in his name and on his behalf, 
tinder an order of the Lord Chancellor, or other 
person intrusted by Tirtne of the Qneen^s sign 
manual with the care and commitment of the 
custody of the persons and estates of lunatics, 
exercise the powers of a tenant for life under this 
Act ; and the order may be made on the petition 
of any person interested in the settled land, or of 
the committee of the estate. 

{e) It has been held that where an infant is of unsound Infant 
mind the case falls within the ordinary jurisdiction of the lunatic, 
court. Be Arrowsmith, 6 "W. R. 742 ; 4 Jur., NT. S. 1122 ; Re 
Edwards, 10 Gh. D. 605. 

By 18 & 19 Vict. c. 13, s. 1, the Lord Chancellor in matters Leases hy 
of lunacy is enabled to empower committees of estates of lunatic 
limatic tenants in tail to grant leases binding on their issue tenants in 
and the remainderman. *^* 

By the Fines and Kecoveries Act, 3 & 4 Will. 4, c. 74, s. 91, Dispensa- 
it was provided that the Court of Common Pleas in the case of tion with 
a husband being a lunatic (whether so found by inquisition or concur- 
not) may dispense with his concurrence in any case in which rence of 
his concurrence is required by that Act or otherwise, except Jj"^? j 
where the Lord Chancellor or other persons entrusted with "^^^oana. 
lunatics, or the Court of Chancery i^all be protector of a 
settlement in lieu of the husband. Li order to obtain the 
order of the Court it must be shown that the land is actually 
contracted to be conveyed. Re Graham, 13 W. R. 782. See 
also as to orders dispensing with concurrence of a lunatic 
husband, Re Murphy, 4 Man. & G. 635 ; Re Turner^ 3 C. B. 166. 

XV. — Settlement by way of Trusts for Sale. 

63, — (1.) Any land, or any estate or interest in Provision 
land, which under or by virtue of any deed, will, or trust to 
agreement, covenant to surrender, copy of court Je-i^est 
roll, Act of Parliament, or other instrument or any ^Js^^ 
number of instruments, whether made or passed 
before or after, or partly before and partly after, 
the commencement of this Act, is subject to a trust 
or direction for sale {g) of that land, estate, or 

i2 
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interest, and for the application or disposal of the 
m'oney to arise from the sale, or the income of that 
money, or the income of the land nntil sale, or any 
part of that money or income (A), for the benefit of 
any person for his life, or any other limited period, 
or for the benefit of two or more persons concur- 
rently {i) for any limited period, and whether abso- 
lutely, or subject to a trust for accumulation of in- 
come {k) for payment of debts or other purpose, or 
to any other restriction, shall be deemed to be 
settled land, and the instrument or instruments 
under which the trust arises shall be deemed to be 
a settlement ; and the person for the time being 
beneficially entitled to the income of the land, estate, 
or interest aforesaid until sale, whether absolutely 
or subject as aforesaid, shall be deemed to be tenant 
for life thereof ; or if two or more persons are sa 
entitled concurrently, then those persons shall be 
deemed to constitute together the tenant for life 
thereof ; and the persons, if any, who are for the 
time being under the settlement trustees for sale of 
the settled land, or having power of consent to, or 
approval of, or control over the sale, or if under 
the settlement there are no such trustees, then the 
persons, if any, for the time being, who are by the 
settlement declared to be trustees thereof for pur- 
poses of this Act are for purposes of this Act trus-^ 
tees of the settlement. 

(2.) In every such case the provisions of this 
Act referring to a tenant for life, and to a settle- 
ment, and to settled land, shall extend to the per- 
son or persons aforesaid, and to the instrument or 
instruments under which his or their estate or 
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interest arises, and to the land therein comprised, 
subject and except as in this section provided (that 
is to say) : 

(i) Any reference in this Act to the predecessors 
or successors in title of the tenant for life, 
or to the remaindermen, or reversioners or 
other persons interested in the settled 
land, shall be deemed to refer to the per- 
sons interested in succession or otherwise 
in the money to arise from sale of the 
land, or the income of that money, or the 
income of the land, until sale (as the case 
may require), 
(ii) Capital money arising under Ahis Act from 
the settled land shall not be applied in 
the purchase of land unless such applica- 
tion is authorized by the settlement in 
the case of capital money arising there- 
under from sales or other dispositions of 
the settled land, but may, in addition to 
any other mode of application authorized 
by this Act (/), be applied in any mode 
in which capital money arising imder the 
settlement from any such sale or other 
disposition is applicable thereunder, sub- 
ject to any consent required or direction 
given by the settlement with respect to 
the application of trust money of the 
settlement, 
(iii) Capital money arising under this Act from 
the settled land and the securities in 
•which the same is investedj shall not for 
any purpose of disposition, transmission. 
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or devolutioiiy be considered as land unleas 
the same would, if arising under the 
settlement from a sale or disposition of 
the settled land, have been so considered, 
and the same shall be held in trust for 
and shall go to the same persons sue- 
oessivelj in the same manner, and for and 
on the same estates, interests, and trusts 
as the same would have gone and been 
held if arising under the settlement from 
a sale or disposition of the settled land, 
and the income of such capital money 
and securities shall be paid or applied 
accordingly (m). 
(iv) Land of whatever tenure acquired under 
this Act by purchase, or in exchange, or 
on partition, shall be conveyed to and 
vested in the trustees of the settlement, 
on the trusts, and subject to the powers 
and provisions which, under the settle- 
ment or by reason of the exercise of any 
power of appointment or charging therein 
contained, are subsisting with respect to 
the settled land, or would be so sub- 
sisting if the same had not been sold, or 
as near thereto as circumstances permit, 
but so as not to increase or multiply 
charges or powers of charging. 

Trusts for (/) As to the duties of trustees for sale of land, see Lewin 
sale. on Trusts (7th ed.), ch. xviii, p. 388. 

Consent of (^). ^7 ^^^' ^^ (2)i ^^^t P* 106, the consent of a tenant for 
tenant for ^^^^ ^t notwithstanding anything in the settlement, rendered 
Ufe. necessary to the exercise of any power conferred by the settle- 

ment exerciseable for any purpose provided for in this Act, 
This proTision will include an imperative power of sale given 
to trustees, which leaves them no discretion whether they will 
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exercise it or not. Such imperative powers being Tirtnally 
regarded by the Court as trusts {Broton v. Sigga^ 8 Yes. 674 ; 
Att.'Gen. v. Lady Downing, Wilm. 23), it may perhaps be 
doubted whether it would not be too narrow a construction to 
hold that the provision above referred to does not apply to 
trusts for sale; see the observations in note {uj to Dav. 
Cony. iii. p. 565, with regard to a similar question arising 
out of the construction of 23 & 24 Vict. c. 145, s. 1. Ac- 
cordingly serious questions may not improbably arise as to the 
exercise by trustees of imperative powers or ^usts for sale of 
land, as to which see note (k), ante, p. 43. 

This section was not contained in the original draft of the 
bill, and throughout shows a keen desire to defeat every device 
which the ingenuity of conveyancers might discover, and make 
use of to evade the provisions of this Act. 

Trustees having a power of sale, exerciseable with the consent 
of the tenant for life, may properly sell to the tenant for life 
himself. Soward v. Lucane, Turn. & Kuss. 81. 

(A) In the case of a trust for sale of land, and for payment Trust for 
out of the rents and profits until sale, and afterwards out of sale, accu- 
the income, of an annuity, and subject thereto for accumulation mulation 
of the residue of the income, the annuitant will apparently of income. 
have all the powers of a tenant for life under this Act over the 
trust proper^ ; not so in a settlement of land as realty, see 
note (|£) to sect 2, ante, p. 22. 

(t) The words seem, in the case of a gift of land on trust for Annuity, 
sale, to give to the holder of an annuity, payable out of the 
income of the property, all the powers of a tenant for life 
under this Act, concurrently with the person or persons entitled 
to the residue of the income. 

{k) By the Thellusson Act (39 & 40 Geo. 3, c. 98), the period Thellusson 
during which rents and profits may be accumulated is re- Act. 
stricted to the life or lives of any grantor or grantors, settlor 
or settlors ; or the term of twenty- one years from the death of 
the grantor, settlor, devisor, or testator; or during the minority 
or respective minorities of any person or persons who shall be 
living or in ventre aa mkre at the time of the death of the 
g^rantor, devisor, or testator ; or during the minority or re- 
spective minorities of any person or persons who, under the 
uses or trusts of the deed, surrender, will, codicil, or other as- 
surance directing such accumulation, would, for the time being, 
if of full age, be entitled unto the rents, issues, and profits or 
the interest, dividends, or annual produce so directed to be ac- 
cumulated.'' See further as to trusts for accumulation, Lewin 
on Trusts, pp. 78 et seg, 

(l) As to investments of capital money authorized by this Invest- 
Act, see sect. 21, ante, p. 51. The investment or other appli- ments. 
cation of the money is to be made according to the direction of 
the tenant for life, and, when made, is not to be altered without 
his consent. Sect. 22, ante, p. 64. 

(m) As to the doctrine of constructive conversion of money Conver- 
into land and land into money, see Lewin on Trusts (7th ed.), Bion. 
ch. XXX, 8. 1, p. 801 ; Jarman on Wills (4th ed.), pp. 584 et seq. 
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XVI. — Eepeals. 

64, — (1.) The enactments described in the 
schedule to this Act are hereby repealed (w). 

(2.) The repeal by this Act of any enactment 
shall not affect any right accrued or obligation in- 
curred thereunder before the commencement of 
this Act ; nor shall the same affect the vsJidity or 
invsJidity, or any operation, effect, or consequence, 
of any instrument executed or made, or of any- 
thing done or suffered, or of any order made, be- 
fore the commencement of this Act ; nor shall the 
same affect any action, proceeding or thing then 
pending or uncompleted ; and every such action, 
proceeding and thing may be carried on and com- 
pleted as if there had been no such repeal in this 
Act. 



Enact- (n) The enactments repealed by this section are Parts I. 

ments re- and IV. of Lord Cranworth's Act (23 & 24 Vict. c. 146), being 
pealed. so much of the Act as is not repealed by the Conveyancing 

Act, 1881, and sect. 17 of the Settled Estates Act, 1877. 
Part I. (sects. I — 10) of Lord Cranworth*s Act empowered 
trustees, with the consent of the tenant for life, to effect sales 
and exchanges of the settled estate, and to convey the same, 
and to apply the proceeds of sales, &c. in the purchase of 
other lands or in payment of incumbrances, and until purchase 
to invest at interest, and also to obtain renewals of settled re- 
newable leaseholds. These powers are now superseded by the 
far more extensive powers of sale, &c. given to tenants for life 
directly by this Act. Part IV. contained general provisions, 
which are also now superseded by this Act. 

Sect. 17 of the Settled Estates Act, 1877, provided that the 
Court might sanction proceedings taken by trustees for the 
protection of the estate, and is virtually re-enacted by sect. 36 
of this Act, which extends the power of sanction to ^* actions 
or proceedings taken or proposed to be taken for recovery of 
lands, being or alleged to be subject to the settlement.*' 
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XVII. — Ireland. 

65, — (1.) In the appKcation of this Act to Ire- Modifica- 
land the foregoing provisions shall be modified as gproting 
in this section provided. Ireland. 

(2.) The Court shall be Her Majesty's High 
Court of Justice in Ireland. 

(3,) All matters within the jurisdiction of that 
Court shall, subject to the Acts regulating that 
Court, be assigned to the Chancery Division of 
that Court ; but General Eules under this Act for 
Ireland may direct that those matters or any of 
them be assigned to the Land Judges of that 
Division. 

(4.) Any deed inroUed under this Act shall be 
inrolled in the Becord and "Writ Office of that 
Division (o). 

(5.) General Eules for purposes of this Act for 
Ireland shall be deemed Eules of Court within the 
Supreme Court of Judicature Act (Ireland), 1877, 40 &4i 
and may be made accordingly, at any time after 
the passing of this Act, to take effect on or after 
the commencement of this Act. 

(6.) The several Civil BiU Courts in Ireland 
shall, in addition to the jurisdiction possessed by 
them independently of this Act, have and exercise 
the power and authority exerciseable by the Court 
under this Act, in all proceedings where the pro- 
perty, the subject of the proceedings, does not 
exceed in capital value five hundred pounds, or in 
annual value thirty poxmds. 

(7.) The provisions of Part TL. of the County 40 & 4i 
Officers and Courts (Ireland) Act, 1877, relative 
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to the equitable jurisdiction of the Civil Bill 
Courts, shall apply to the jurisdiction exeroiseable 
by those Courts under this Act. 

(8.) Eules and orders for purposes of this Act, 
as far as it relates to the Civil BiU Courts, may be 
made at any time after the passing of this Act, to 
take effect on or after the commencement of this 
Act, in manner prescribed by section seventy-nine 
of the County Officers and Courts (Ireland) Act, 
1877 (p). 

(9.) The Commissioners of Public Works in 
Ireland shall be substituted for the Land Com- 
missioners. 

(10.) The term for which a lease other than a 
building or mining lease may be granted shall be 
not exceeding thirty-five years (q). 

{o) As to deeds inrolled under this Act, see sect. 16 (iii), 
antej p. 44. 

{p) By 40 & 41 Vict. c. 66, s. 79, the Lord Chancellor with 
the concurrence of the chairman, or any five of them, to be 
selected at a meeting of the chairmen convened for the purpose, 
or in default of such selection to be nominated by the Jjord 
Chancellor, or the major part of such five, may make rules 
and orders for regulating the practice of the Civil Bill Courts 
and prescribing the forms oi proceedings therein, &c., and 
may from time to time amend such rules, orders and forms ; 
and every such rule, order and form certified under the hands 
of the Lord Chancellor and any five of the chairmen shall take 
effect from and after such day as shall be therein named. 

{q) By the Land Law (Ireland) Act, 1881, s. 10, landlords 
and tenants may agree, the one to grant and the other to 
accept judicial leases for terms of thirty-one years and up- 
wards. And such leases **if sanctioned by the Court {i.e., 
the Civil BiU Court, sect. 37), after considering the interest of 
the tenant, and where such a lease is made by a limited owner, 
the interest of all persons entitled to any estate or interest in 
the holding subsequent to the estate or interest of such limited 
owner," will, during their continuance, exclude the provisions 
of the Act. And by sects. 11, 12 of the same Act landlords 
and tenants may agree for the conversion of ordinary tenancies 
into fixed tenancies upon such conditions as may be agreed 
upon, at a fee farm rent, which may or may not be subject to 
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re-yalaation by the Court, at each intervals of not less than 
fifteen years, as may be agreed upon ; in the case of a land- 
lord, who is a limited owner, the conditions of the oonyersion 
most be approved by the Court. 

As to the power of limited owners of land in Ireland to sell Sale of 
holdings to tenants, leaving one-fourth of the price on mort- holdings, 
gage, see sect. 25 of the liuid Law (Ireland) Act, 1881. 



THE SCHEDULE. gect. 64. 

Befeais. 

23 & 24 Vict. c. 145. .An Act to give to trustees,^ 
in part. mortgagees, and others, 

certun powers now com- I in part ; 
monly inserted in settle- [namely — 
ments, mortgages, and 
wills ^ 

Parts I. and IV. 

(being so much of the Act as is not re- 
pealed by the Conyeyancing and Law 
of Property Act, 1881). 

27 & 28 Vict. 0. 114 . .The Improvement of Land Act, 1864, 
in part. in part; namely, — 

Sections seventeen and eighteen : 
Section twentv-one, from '* either 
by a party" to "benefice) or" 
(inclusive) ; and from "or if the 
land owner* ' to " minor or minors' ' 
(inclusive) ; and "or circumstance*' 
(twice) : 
Except as regards Scotland. 

40 & 41 Vict. c. 18 . . .TheSettledEstates Act, 1877. .in part ; 
in part. namely — Section seventeen. 
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CHAPTER ni. 
The Improvement op Land Act, 1864. 

(27 & 28 Vict, c, 114.) 

[29th July, 1864.] 

Whereas an Act was passed in the twelfth and 
thirteenth years of her present Majesty, intituled, 
12&13 "An Act to promote the Advance of Private 
Money for Drainage of Lands in Great Britain 
and Ireland," and several companies have been 
incorporated by Act of Parliament, with special 
powers for promoting the improvement of land in 
Ghreat Britain and Ireland by drainage and other- 
wise ; and it is desirable to amend and consolidate 
the law relating to the improvement of land by 
owners of limited interests, and to enable such 
owners to charge their lands with money sub- 
scribed for the construction of raflways and navig- 
able canals which will permanently increase the 
value of such lands : Be it enacted, &c. 

Recited 1^ [This scction repeals "The Private Money 

12 & 13 Drainage Act, 1849," except as relates to pending 

Vict. c. 100, 1* !• n 

repealed. applications. J 

And with regard to the commissioners for the 
execution of this Act, and other general matters, 
be it enacted as follows : — 

teti^?of" 2- ["Virtually repealed by Settled Land Act, 
"tiiTcL. 1882, s. 48 (r).] 

mission- n / -j 

era." {r) The Land Oommissioners constituted by the Settled Land 
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Act, 1882, 8. 48, are substituted for the Inclosure Gommis* 
sioners, to whom the carrying into execution of this Act was 
committed. 

3, All the provisions of the Act of the ninth and Provisionfl 
tenth years of the reign of her present Majesty, vict. c.ioi, 
intituled, " An Act to authorize the Advance of ^nd^and" 
Public Money to a Limited Amount to promote ^\jP^" 
the Improvement of Land in Ghreat Britain and proceed- 
Ireland by Works of Drainage," and of any and SSmis- 
every other Act for the time being in force relat- ^^°^®" W* 
ing to any of the aforesaid commissioners, so far 

as the same may concern or be auxiliary to the 
proceedings or inquiries of the commissioners under 
the authority of such Acts or any of them, or the 
authentication of instruments, shall, except as in 
this Act otherwise provided, extend and be ap- 
plicable to their proceedings and inquiries, and the 
authentication of instruments, under this Act. 

(«) These provisions relate to drainage only, but are other- 
wise YirtuaUy identical with the corresponding provisiona of 
this Act. 

4, Every assistant commissioner or inspector Assistant 

.*• jj** ft commis- 

acting m any matter, mquiry, or proceeding by sioners 
the authority and in the execution of this Act ^^' 
may receive declarations and statements, and ex- *^°^ .^^ 

^ ' exanune 

amine upon declaration all such persons as may wit- 
voluntarily attend before him in such matter, in* 
quiry, or proceeding. 

{t) The commissioners have no power to compel the attend- 
ance of witnesses. See also 9 & 10 Vict. c. 101, s. 11. 

6. If any person shall wilfully give false evi- ^J^^f 
dence in any matter, inquiry, or proceeding under persons 



126 



THB IMPBOVEMENT Olf LAND ACT, 1864. 



giyrng 

zaiBeeYi- 
denoe. 



As to 
service of 
notices on 
commis- 
Bionera. 



the provisions of this Act, or shall make or sub* 
soribe a false statement or deolaration for the 
purposes of this Aot, such person shall, in England 
or Ireland, be deemed guilty of a misdemeanor, 
and in Scotland of a crime and offence, and shall 
be pimished accordingly. 

6, Any notice requiring to be served upon the 
commissioners may be served by the same being 
left at or transmitted through the post, directed 
to their office in London (w). 

(«) The present office of the commLasioners is at No. 3, 
St. James's Square. 



As to the 
services of 
notices on 
other 
persons. 



7. In all cases in which it shall be necessary 
under the provisions of this Act to serve any 
notice upon any other person, it shall be sufficient 
to send such notice in a registei'ed post letter, 
directed to such person at his then or last known 
place of residence or of business, unless the letter 
containing such notice shall be returned from the 
post office as undelivered ; and if such person shall 
not have any place of residence or of business 
within Ghreat Britain or Ireland, or if the place of 
business or of residence of such person cannot 
with due diligence be ascertained, then such notice 
maybe served upon such other person as his repre- 
sentative, or be given in such other manner as the 
commissioners shall in such case direct or approve. 



Interpret 
tation of 

owner." 



8. The word " landowner " shall mean herein, 
as to lands in England, the person who shall be in 
the actual possession or receipt of the rents or 
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profits of any land, whether of freehold, copyhold, 
customary, or other tenure, except where such per- 
son shall be a tenant for life or lives holding under 
a lease for life or lives not renewable, or shall be 
a tenant for years holding under a lease or an, 
agreement for a lease fpr a term of years not re- 
newable, whereof less than twenty-five years shall 
be imexpired at the time of making any applica- 
tion to the commissioners, without regard to the 
real amoimt of the interest of any person so ex- 
cepted ; and in the case where the person in the 
actual possession or receipt of the rents or profits 
of any land shall fall within the above exceptions, 
then the person who for the time being shall be 
in the actual receipt of the rent payable by the 
person so excepted, imless he shall also f aU within 
the above exceptions, shall, jointly with the person 
who shall be liable to the payment thereof, be 
deemed for the purposes of this Act to be the 
owner of such land ; and as to lands in Scotland, 
the word " landowner" shall denote and include 
every fiar, lif erenter, or heir of entail who shall be 
in the actual possession of the land, or in receipt 
of the rents payable on the tacks, leases, or tenan- 
cies of the tenants in the actual possession thereof; 
and as to lands in Ireland, the word "landowner" 
shall mean such person as imder the Act passed in 
the first and second years of the reign of her pre- 
sent Majesty, intituled " An Act to abolish Com- i & 2 Vict, 
positions for Tithes in Ireland, and to substitute 
Bentcharges in lieu thereof," shall have the first 
estate of inheritance, or other estate or interest 
equivalent to a perpetual estate or interest therein^ 
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and also any tenant in dower or by the curtesy, 
or any person having tinder the limitations of any 
settlement by deed, will, Act of ParKament, or 
otherwise any estate for life, or other pdxticular 
estate thereby created or limited out of or in any 
estate of inheritance, or by, out of, or in any such 
estate or interest as by or imder the last-men- 
tioned Act is to be deemed equivalent to a per- 
petual estate or interest ; and as to lands in any 
part of the United "Kingdom, the word "land- 
owner" shall include a corporation, and also such 
persons as are empowered by the twenty-third 
section hereof. 



Interpre- 
tation of 



a 



improve* 
ment of 
land'* {v). 



Interpre- 
tation of 
*' person." 



Applica- 
tion to 
commis- 
sioners to 
sanction 
improve- 
ments. 



9. [This section is virtually repealed by the 
Settled Land Act, 1882, s. 30.] 

{v) Bj sect. 30 of the Settled Land Act, 1882, the enumera- 
tion of improvements contained in sect. 9 of this Act is ex- 
tended so as to comprise all improvements authorized by the 
Settled Land Act, and which are enumerated in sect. 25 
thereof, anUy p. 69. 

As to the erection or enlargement of mansion houses on 
settled lands, see the Limited Owners Residences Acts, 1870 
and 1871 (33 & 34 Vict. c. 56 ; 34 & 35 Vict. c. Si). And as 
to the construction of reservoirs, see the Limited Owners Re- 
servoirs, &c. Act, 1877 (40 & 41 Vict. c. 31), antey p. 62. 

10. The word " person" shall in this Act in- 
clude companies and all other corporations. 

And with regard to the proceedings preliminary 
to the sanction of any improvements, be it enacted 
as follows : 

U, When any landowner shall be desirous of 
borrowing or advancing money under this Act for 
the improvement of Ids land, he shall make an 
application to the commissioners to sanction the 
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proposed impfovements in such manner and form 
and stating such particulars as the commissioners 
shall from time to time direct ; and until the pro- 
posed improvements shall have been sanctioned 
by the commissioners in maimer hereinafter men- 
tioned («?), the application may be withdrawn or 
altered, or consolidated with any other application, 
at the pleasure of the applicant, but without pre- 
judice to his liability as hereinafter mentioned for 
the expenses inotored by the commissioners or 
their officers in consequence of his application. 

(tp) See sects. 26—29^ pp. 137—141. 

12. Any two or more l&ndowners may, with •'^^^t.^P" 
the consent of the commissioners, join in an by several 
application to them to sanction the improvement owners, 
of the lands of such landowners respectively, but 
the sum to be charged in pursuance of any such 
joint application shall be apportioned so that a 
separate and distinct sum may become charged on 
the land of each landowner. 



13, The commissioners may from time to time Commis- 
frame and circulate, as they shall see occasion, may issue 
forms indicating the particulars of the information '^™" ^^^ 
to be furnished to them by landowners for the pur- 
poses of this Act, and such other forms as the com- 
missioners may deem expedient for facilitating any 
proceedings under this Act. 

(x) Forms issued by the commissioners under this section will 
be found ^05^, p. 189. 

14. The commissioners may require security to require se- 
be given to them by the landowner, by bond, de- expenses; 

R. K 
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posit, or otherwise, in such form as they may 
think fit, for the payment to them of the ex- 
penses which they or their officers shall incnr in 
respect of the investigation on any application, 
and, if they shall issue such provisional or other 
sanctioning order as hereinafter mentioned, of the 
expenses which they or their officers shall incur 
in inspecting and ascertaining the due execution 
of the works ; but imless the commissioners shall 
issue such absolute order as hereinafter mentioned, 
such payment shall not be a charge on the land to 
which such application relates, but shall be a debt 
due by the person making such application to the 
commissioners, and shaU be recoverable by them 
as in the nature of a crown debt (y). 

(y) By 28 & 29 Vict. c. 104, s. 48, it is provided that no 
crown debts incurred after the commencement of that Act (Ist 
of November, 1866) shall afPect land as to a bond Jide pur- 
chaser or mortgagee, whether such purchaser or mortgagee 
have notice or not, unless a writ of process of execution has 
been issued and registered before the execution of the con- 
veyance or mortgage to such purchaser or mortgagee, and the 
payment by him of the purchase or mortgage money. As to 
the mode of registration of the writ, see Will. It. P., pp. 96, 
603, 14th edition. 

A crown debt with regard to which a writ has been duly 
issued and registered will take precedence of other debts of 
whatever nature. See further as to crown debts, Williams on 
Executors, pp. 60 et seq. 

cause 15, If the commissioners shall think fit to on- 

to ^e in- tertain the application so made to them, they may 
vestigated; qq^^j^q ^y^q la,nd to be inspected and examined by 

an assistant commissioner, or an engineer or sur- 
veyor, who shall have regard to and examine the 
proposals and statements contained in such appli- 
cation, and shall report his opinion thereon, and 
who shall also report whether in his judgment the 
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proposed improvements will effect a permanent 
increase of the yearly value of the land exceeding 
the yearly amount proposed to be charged thereon 
in respect of the improvements appUed for; and 
the commissioners may by themselves, or any 
assistant commissioner, engineer, or surveyor, 
make such other inquiries in relation to any such 
application as they shall think fit : provided that 
the above requisition as to increased annual value 
shall not apply to any outlay proposed to be made 
upon or in respect of planting only. 

16. The commissioners shall have power to re- andrequire 
quire such alterations as they shall think expedient Snprove- 
to be made in the improvements proposed, or in S^ed.^^ 
the proposed mode of executing them. 

[17, Before the commissioners shall sanction any Advertise- 

• 1 .lYi^ • i»i T» merits and 

improvements, notice shall be given of the appu- notices 
cation as weU by advertisement inserted in two p^" 
successive weeks in some newspaper published in sanction, 
the county in which the land to be improved lies, 
or in case there shall be no such newspaper pub- 
lished in such coimty then in some county adjoin- 
ing, thereto, as by a notice in writing given, where 
such lands are situate in England or Ireland, to 
every person entitled to any estate in such land, 
or any part thereof, in reversion or remainderj up 
to and inclusive of the person entitled to the first 
vested estate of inheritance therein, and to every 
person entitled to any mortgage upon such land 
or any part thereof who by reasonable inquiry 
shall be known to be so interested, and given, 

k2 
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[where suoh lands are situate in Scotland, to the 
nearest heir or heirs of entail, not exceeding three, 
and to the holders of every heritaBle security on 
such lands appearing upon the records; and in 
such advertisements and notices respectively shall 
be stated the maximum amount which it is pro- 
posed to charge in respect of the improvements, 
and the greatest and least terms over which it is 
proposed that the rentcharge should be spread; 
and the commissioners shall not sanction the im- 
provements until one month shall have elapsed 
from the publication of the second of such adver- 
tisements and the service of such notices (if any) 
respectively, of which publication, and of the ser- 
vice of all necessary notices as aforesaid, the land- 
owner shall, if required by the commissioners, 
satisfy them by one or more statutory declarations 
made.by him or on his behalf. 



Power of 
dissent by 
persons 
interested, 
and pro- 
tection of 
land- 
owner's 
infant 
children. 



[18. In case any person having any estate in or 
charge or security on the land to be improved shall 
within the month named in the last preceding 
pection signify in writing to the commissioners his 
dissent from such application, stating therein the 
nature of his estate in or charge or security on such 
land, the oommissioners shaU certify 8uch dissent 
to the landowner by whom the application was 
made, and shall not make any provisional or other 
order sanctioning the improvements imless or imtil 
such dissent be withdrawn, or an order be made by 
the High Court of Chancery in England or Ire- 
land respectively, or by the Court of Session in 
Scotland, in manner hereinafter provided, autho- 
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[rizing the . commissioners to sanction the same; 
nor shall they make any provisional or other order 
sanctioning the improvement of any land in the 
case of which the landowner, or the husband of 
the landowner, shall be the father of the person or 
persons entitled either at law or in equity to any 
estate in such land, or any part thereof, in reversion 
or remainder, up to and inclusive of the person en- 
titled to the first vested estate of inheritance, and 
such person or persons, or any of them, shall be an 
infant or infants, or a minor or minors, unless or 
until such an order as hereinbefore mentioned 
shall be made by such Court as aforesaid] {a), 

(a) The two preceding sections are repealed, except as regards 
Scouand, by sect. 64 of the Settled Land Act, 1882, ante, p. 120. 
The repeal is not retrospective, and does not afPect any rights or 
obligations incurred or things done before the commencement 
of that Act. It has therefore been thought well to retain them 
in the text. 

« 

19, If the commissioners shall consider that any The same 
proposed improvement would interfere with any Siv^aWe 
navigable river or canal respectively vested in or ^j^"'^ 
under the management or control of any commis- 
sioners, trustees, conservators, undertakers, com- 
pany, or other body or individuals, or the banks, 
or other works or conveniences thereof, or would 
occasion the flow or discharge into such river or 
canal of any drainage or other matter, the land- 
owner shall give notice of the application in writing, 
together with a plan and section of the proposed 
improvement, to such commissioners, trustees, con- 
servators, undertakers, company or other body, 
or individuals ; and in case they shall, within one 
month after the receipt of such notice, signify in 
writing to the commissioners their dissent from 
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BTioh application, and state the nature of their 
interest in or authority over such river or oanal, 
the commissioners shall certify such dissent to the 
landowner by whom the application was made, and 
shall not sanction the improvement unless or imtil 
such dissent be withdrawn, . or an order be made 
by the High Court of Chancery in England or 
Ireland respectively, or by the Court of Session in 
Scotland, in manner hereinafter provided, autho- 
rizing the commissioners to sanction the improve- 
ment. 

20. [This section relates to church land.] 
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21. If and when any dissent from any such 
application to the commissioners for their sanction 
of proposed improvements shall have been notified 
in writing to the commissioners, [either hy a party 
interested in the lands proposed to be improved 
(not being hnds held in right of any churchy chapel 
or other ecclesiastiml benefice) y or] by the com- 
missioners, trustees, company or other body or 
individuals interested in any river or canal which 
would or might be interfered with as hereinbefore 
mentioned, [or if the landowner, or the husband of 
the landowner, shall be the father of the person 
or persons entitled either at law or in equity to 
any estate in the land to be improved, or any 
part thereof, in reversion or remainder, up to and 
inclusive of the person entitled to the first vested 
estate of inheritance, and such person or persons, 
or any of them, shall be an infant or infants, or 
a minor or minors,'] the landowner desiring such 
improvements may apply to the High Court of 
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Chancery in England or Ireland, where suoh.lands 
are situate in England or Ireland respectively, or 
to the Court of Session, where such lands are 
situate in Scotland, for an order of such Court 
authorizing the commissioners to entertain and 
proceed upon the application for such proposed 
improvements, notwithstanding such dissent [or 
circumstance'] ; and such application shall be made, 
as to lands in England, to the Master of the Rolls, 
or any one of the Yice-Chancellors sitting at 
Chambers, by summons, calling on the party dis- 
senting to show cause why such order should not 
be made ; as to lands in Ireland, to the Master of 
the Rolls, by summary petition or otherwise, as he 
shall by any general order direct ; and as to lands 
in Scotland, to either division of the Court of 
Session in time of session, or to the Lord Ordinary 
sitting on bills in time of vacation, by summary 
petition; and the Court or single judge, as the 
case may be, to whom such application shall be 
made, shall hear and determine such application, 
and for that purpose shall have power to make 
or direct to be made all such inquiries, and receive 
and entertain all such statements and evidence, on 
oath or by affidavit, as such Court or judge may 
consider necessary or desirable, or as may be pro- 
duced before them or liim ; and if, upon a con- 
sideration of all the circumstances, such Court or 
judge shall be of opinion that the commissioners 
should entertain and proceed upon such applica- 
tion, an order shall be made authorizing and re- 
quiring them to proceed thereon, and to deal with 
the same according to the provisions of this Act 
authorizing them in that behalf, notwithstanding 
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suoh dissent [or circumstance] as aforesaid: provided 
that if at any time after notification of such dis- 
sent, and before any such order shall have been 
applied for and made as aforesaid, such dissent 
shall be withdrawn by a like notification in writing, 
it shall not be necessary to make or proceed with 
such application, or to obtain such order {a). 

(a) The words in italics are repealed, except as regards Scot- 
land, by sect. 64 of the Settled Land Act, 1882, ante^ p. 120. 
The repeal does not affect anything done before the commence- 
ment of that Act. 

22. Where any party dissenting shall be out 
of the jurisdiction of the Court, it shall be lawful 
for the Court or judge to order service to be made 
in such maimer as such Court or judge may think 
fit, and upon proof to the satisfaction of such 
Court or judge that such party has had actual 
notice within a reasonable time of such intended 
application, it shall be lawful for such Court or 
judge thereupon to hear and determine such appli- 
cation. 

23. The costs of and incidental to every appli- 
cation imder the twenty-first and twenty-second 
sections, and the mode in which such costs shall 
be settled or taxed, shall be in the discretion of 
the Court or judge who shall hear such applica- 
tion, and if such Court or judge shall so direct, 
the said costs shall be deemed to be part of the 
expenses of and incidental to the application for 
the proposed improvements. 

24. All husbands, guardians, tutors, commit- 
tees, curators, feoffees, trustees, judicial factors, 
executors, and administrators shall respectively 
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have tliG same rights and powers of making appK- ability for 
cations and signifying dissents, and taking other tions and 
proceedings under this Act, as their respective under*^ 
wives, infants, minors, limatics, idiots, and furious preceding 

' ' ' ' \ clauses. 

or fatuous persons would have had if free from 
disability, or as such feofEees, trustees, judicial 
factors, executors, or administrators respectively 
would have had if the estates, charges, or interests 
of which they shall be such feoffees, trustees, or 
judicial factors, or which shall be vested in them 
as such executors or administrators, had been 
vested in them in their own right ; but no guar- 
dian, tutor, committee, curator, feoffee, trustee, 
judicial factor, executor, or administrator shall be 
in anywise compelled or obliged to signify a dis- 
sent from any application under this Act, or be in 
anywise responsible for the consequences of such 
application, or of any charge made in pursuance 
thereof. 

And with regard to the sanction of any im- 
provements, and the rights arising thereunder, be 
it enacted as follows : 

25. If the commissioners shall find that the Commis- 
sioners 

proposed improvements, or any part thereof, order sanc- 

whether with or without any alterations by them i^^fe- 

required or sanctioned, would effect a permanent "^®^*«- 

increase of the yearly value of the lands proposed 

to be improved, or of any part thereof, exceeding 

the yearly amount proposed to be charged thereon, 

they shall sanction such improvements, or such 

part thereof as they shall think expedient, if under 

the preceding sections it shall be lawful for them 

so to do, by an order under their hands and seal ; 
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and they shall by the same order fix the rate of 
interest to be allowed on the cost of the sanctioned 
improvements, having regard to the market value 
of money at the time, but such interest shall never 
exceed five per cent, per annum. 

Forms of 26, The commissioners shall from time to time 

orders „ ^ j j; j- • • 

sanction- prepare lorms of orders for sanctiomng improve- 
^1^' ments, and shall also, v^henever required by the 
mentstobe landowner so to do, frame and entitle their said 

prepared ^ ' 

bjr com- orders under this Act in such manner that they 

missioners; i i_ j *■ * . , -. , 

what they may also be and operate as provisional, sanction- 
tiB^V^^' ing or other corresponding orders under the re- 
spective Acts applying to any company with which 
he may have contracted relating to the loan or 
improvements in question : provided that every 
order operating under this Act to sanction any 
improvements shall name the landowner to whom 
it is issued ; shall express the greatest sum to be 
charged in addition to any costs, charges and ex- 
penses under the fiftieth section hereof, and the 
rate of interest and term of years for the repay- 
ment thereof, the former not exceeding five per 
centum per annum, and the latter not exceeding 
twenty-five years; shall specify the lands on which 
such repayment is to be charged ; and shall either 
express or refer to some contract or other docu- 
ment expressing the general scheme of the im- 
provements to be executed. 

(2) For forms of orders sanctioning improvements, see post, 
p. 183. 

Theymay 27, Every Order operating under this Act alone 
provisional to Sanction any improvement may be in the form 
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set forth in Schedule (A.) hereto, and shall be orders, and 
called a provisional order, and shall, subject to the ^^^ to 
following section hereof, create in favour of the S^dngto 
landowner named therein the title to an absolute execute 

IT. . . unprove- 

charge on the completion of the sanctioned im- ments. 
provements, which title such landowner may 
assign, either absolutely or by way of security, 
to any person ; and such assignment may be made 
by endorsement on the provisional order. 

28. In case of the death of any landowner, or Provision 
the determination of his interest, between the date of land- 
of the provisional order and the completion of the p^^g 
improvements sanctioned thereby, the right to completion 
complete such improvements, and to assign the prove- 
title to an absolute charge, shaU pass to the sue- '^^''^' 
ceeding landowner; but if the succeeding land- 
owner shall not within three calendar months after 
his succession proceed with the works, so as to 
complete the same in conformity with the pro- 
visional order, the preceding landowner, or in case 
of his decease his executors or administrators, may 
complete such improvements, and shall become 
entitled to have the absolute charge executed to 
him or them. If the succeeding landowner shall 
complete the improvements there shall be distinct 
absolute charges executed to such landowner, and 
the preceding landowner or his personal repre- 
sentatives, for the outlay made by the preceding 
and succeeding landowners respectively, and in 
case of difference the commissioners shall deter- 
mine the proportions ; provided that the succeed- 
ing landowner may, with the sanction of the 
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InoloBure Commissioners, and after notice to the 
parties to whom notice was originally given, or 
such of them as may be living, and such other 
persons, if any, as the commissioners may direct, 
terminate the proceedings under the provisional 
order, on payment of the outlay and expenses 
made thereunder, and indemnifying the person to 
whom the title to the absolute charge may have 
been assigned. Notwithstanding the foregoing 
provisions, if the title to an absolute charge shall 
have been assigned by the preceding landowner, 
the assignee may complete the improvements if he 
shall proceed therewith within one calendar month 
from the time the preceding landowner ceased to 
be such landowner. 

Provi- 29. The commissioners may from time to time, 

Bional 

orders may on appKcation to be made by the landowner, and 
fiedT " after such inquiry as they shall think fit, sanction 
any modifications or alterations either of the 
scheme of the improvements or of any other matter 
expressed or referred to in the provisional order : 
provided that no such modification or alteration 
shall increase the simi to be charged in respect of 
the improvements, or extend or curtail the term 
of repayment, beyond the greatest amoimt which 
it was proposed so to charge, or the greatest or 
least term over which it was proposed that the 
rentcharge should be spread, as respectively stated 
in the advertisement and notices hereinbefore re- 
quired: provided also, that every such modifica- 
tion or alteration shall require the consent of every 
party who, by having contracted for the execution 
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of the improvements, or by having taken an as^ 
signment of the title to an absolute charge, or 
otherwise, may be interested therein; and the 
modifying order shall be in such form as the com- 
missioners shall from time to time appoint, and 
shall be construed together with the original order 
as one order with respect to all rights arising 
thereunder after the date of the modifying order. 

And with regard to the execution of any im- 
provements, be it enacted as follows : 

30. Before the commencement of any improve- Detailed 
ments sanctioned in manner aforesaid the land- tK)nstobe 
owner shall deliver to the commissioners a detailed ixf ad-'^ 
specification thereof, and in the case of buildings, ^*^^J 
and also in any other case where the same shall be 
required by the commissioners, a detailed plan or 
drawing : provided that when it is not intended to 
complete the improvements within one yeax from 

the date of the provisional or other sanctioning 
order, the specification and plan or drawing first 
delivered may comprise so much only as it is 
intended to complete within one year from the 
said date, so, however, that for the works of each 
successive year such specification and plan or 
drawing as aforesaid be always delivered in 
advance. 

31, The specifications and plans or drawings andap- 
aforesaid shall be examined, and, if necessary, before exe- 

.•I J. • 'i. J -L • X X • • cution of 

the spot Visited by an assistant-commissioner, or ^orks («). 
an engineer or surveyor, who shall report whether 
in his judgment the improvements as proposed to 
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be effected will be effected in a substantial and 
durable manner, and, in the case of farm buildings, 
whether the same, or the improvements thereof or 
additions thereto, will be suitable to the locality ; 
and no improvement shall be commenced or pro- 
ceeded with until the specifications and plans or 
drawings aforesaid shall have been approved by 
the «»l«on.„„ W .othiag k«J U.™^ 
shall render necessary the re-deliveiy, re-examina- 
tion, or re-approval of any detailed specifications, 
plans, or drawings which may have been delivered 
in connection with the application for the com- 
missioners' sanction to the general scheme of the 
improvements, and may have been approved in 
connection with that sanction. 

(a) The following paragraphs are taken from a circular 
issued bj the commissioners and generally forwarded together 
with ** forms of application '* : — 

'* In order to avoid delay, and save expense, the plans and 
specifications of all buildings that are intended to be proceeded 
with during the same year, should be sent to the commissioners 
at one time. 

*< In carrying out the buildings, no alterations or deviations 
of any description must be made from the plans and speci- 
fications that have been approved of by the conmiissioners, 
unless previously submitted to and sanctioned by them ; the 
non-compliance with this direction may entail the refusal of 
the commissioners to grant a charge upon the estate for the 
cost of the buildings when completed.'* 

32. All persons interested in any lands ad- 
joining or near to the land improved or proposed 
to be improved, and being, as to lands in Slngland 
or Ireland by the provisions of " The Lands Clauses 
Consolidation Act, 1845," and as to lands in 
Scotland by the provisions of " The Lands Clauses 
Consolidation (Scotland) Act, 1845," enabled to 
sell and dispose of such lands so adjoining or near, 
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or any estate or interest therein, may, for the tionofim- 
pnrpose of any improvements, authorized by this SJ^te con- 
Act, sell and convey or grant to the landowner Jor^w^ 
whose land has been or is proposed to be improved 
such lands so adjoining or near, or any part there- 
of, or any easement, authority, or right in, through, 
over, or affecting the same, and any such land, 
easement, authority, or right so sold and conveyed 
or granted shall thereupon become appurtenant to 
or pertinent of the lands improved or proposed so 
to be, and with reference to the improvements 
whereof the same was purchased, and shall be held 
upon and subject to the same uses, trusts, charges, 
and incidents ; and all such persons as aforesaid 
may also make any agreement with the landowner, 
or with any person or company that shall have 
contracted for the actual execution oiE the improve- 
ments, or their respective agents, with reference to 
entering on, cutting through or into, or prejudi- 
cially affecting such lands so adjoining or near ; 
and every such sale, conveyance, grant, and agree- 
ment shall be valid and effectual accordingly, and 
the price or consideration shall be settled by two 
surveyors or a surveyor to be appointed by them 
in manner provided by the ninth section of " The 
Lands Clauses Consolidation Act, 1845," or, as the 
case may be, by the ninth section of " The Lands 
Clauses Consolidation (Scotland) Act, 1845," and 
shall be deposited as directed by the same respec- 
tive sections, and thenceforth become subject to 
the provisions of the same respective Acts. 

{h) Limited owners have now powers under the Settled Land 
Act, sect. 3, to sell settled land without reference to the object 
for which the land sold is required, ante, p. 27. 
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Works ne- 33« Whenever the oommissioners shall think 
bemadeon that it may be expedient in order to obtain or 
^ds^r* improve an outfall for draining or warping any 
execution lands under this Act, or otherwise with a view to 
proye- the improvement of any lands under this Act, to 
be^made enter and execute any works upon any land ad- 
^ri^ joining or near to the land proposed to be im- 
Acts(0. proved, where, by reason of the objection or dis- 
ability of any owner, lessee, or occupier of such 
land, such works could not be otherwise executed, 
proceedings may be taken, if the said lands shall 
lie in England, either under the provisions of the 
Act of the tenth and eleventh years of the reign 
of her present Majesty, chapter thirty-eight, in- 
tituled "An Act to facilitate the Drainage of 
Lands in England and Wales," or under those of 
the third part of the Land Drainage Act, 1861, 
and, if in Scotland, under the provisions of the 
Act of the tenth and eleventh years of the reign 
of her present Majesty, chapter one hundred and 
thirteen, intituled "An Act to facilitate the 
Drainage of Lands in Scotland," but as though 
in such Act the Indosure Commissioners for Eng- 
land and Wales had everywhere been named in 
place of the sherifE ; and if such proceedings shall 
have been taken before the sanction of the im- 
provements in question by the commissioners under 
this Act, the commissioners may, by their order 
sanctioning such improvements, declare the works 
in respect of which they shall have been taken to 
be expedient, and such works shall then be deemed 
to have been authorized by the commissioners or 
by the sheriff, as the case may be, and the provi- 
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"slons of the said respective Acts shall apply to 
them accordingly. 

{c) By sect. 48, sub-sect 6, of the Settled Land Act, 1882, 
ante, p. 97, the powers and authorities of the commissioners 
for the purpose of this Act are extended, so as to apply to the 
execution of all improvements authorized by statute on settled 
land. 

As to the power of a tenant for life to enter on the settled 
land, for the purpose of executing or maintaining improve- 
ments, see Settled Land Act, s. 29, ante, p. 67. 

34, Every provisional or modifying order shall Provi- 
be a full authority to the landowner or successive order to 
landowners and their representatives in the re- froniim- 
spective cases hereinbefore defined, and to all ^f^^e^* 
persons employed by or under contract with him and to 
or them respectively, to enter upon the lands to getting 

1 • 1 -t •!•.. •ii* materials 

be improved, and any adjoining or neignbourmg from land, 
lands acquired or authorized to be entered under *°(^)- 
either of the two last preceding sections, and to 
execute in and on the same, without impeachment 
of waste (e) by any remainderman or reversioner, 
all the improvements sanctioned by the same 
order according to the specifications and plans or 
drawings approved by the commissioners, and to 
do, execute, and use all such acts, works, and 
conveniences as may be proper for making, main- 
taining, and using such improvements ; and for 
the purpose of effecting any improvement under 
this or the recited Acts it shall be lawful to get 
and work freestone, limestone, clay, sand, and 
any other mineral or substance out of the land to 
be improved or charged, and to make tramroads 
and other ways, and to bum and make bricks, 
tiles, and other things to be used in effecting such 
improvements, and also for the same purpose to 

ft. L 
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cut down and use any timber or trees not planted 
or serving for shelter or ornament (/). 

(d) Sect. 29 of the Settled Land Act }>royide8 for the protec- 
tion of tenants for life as regards waste in execution and repair 
in improTements, so far as regards the settled land itself, 
and impeachment by remaindermen or rerersionerS) ante, p. 67. 

(e) As to waste, see Settled Land Act, 1882, s. 29, ante, 
p. 68, note (»'). 

(/) As to timber, see Zetoia Bowie's ease, 11 Rep. 79 (b). 
See, also, ante, p. 74, note (x). 

Saying 35. Nothing in this Act contained shall autho- 

^e crown, ^iz© ^^7 person to purchase, take, use, or interfere 
"with, or the commissioners to make any order 
with respect to any land, soil, or water, or any 
right in respect thereof, belonging to her Majesty 
in right of her crown, without the previous con- 
sent in writing of the commissioners for the time 
being of her Majesty's woods, forests, and land 
revenues or, if the property should be under the 
management or control of her Majesty's commis- 
sioners of works and pubKc buildings, without the 
consent in writing of such last-mentioned com- 
missioners, which consent the said respective com- 
missioners are hereby authorized to give; and 
nothing in this Act contained shall divert, alter, 
or affect any of the rights, powers, or estates vested 
in her Majesty in right of her crown. 
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36. Nothing in this Act contained shall autho- 
rize any person to purchase, take, use, or interfere 
with, or the commissioners to make any order 
with respect to any land, soil, or water, or any 
right in respect thereof, the management or con- 
trol of which may be vested in the commissioners 
of her Majesty's works and public buildings on 



i 
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behalf of or in trust for her Majesty or tlie 
pubKc, without the consent in writing of the last- 
mentioned commissioners, which they are hereby 
authorized to give. 

37. Nothing in this Act contained shall autho- Saving 
rize any person to take, use, enter upon, or inter- ^chy°of 
fere with any land, soil, or water, or any rights in ^o™^^- 
respect thereof, belonging to the sovereign for the 
time being in right of the duchy of Cornwall, 
without the consent in writing of some two or 
more of the regular ojfficers of the said duchy, or 
of such other persons as may be duly authorized 
under the provisions of " The Duchy of Cornwall 
Management Act, 1863," section thirty-nine, to 
exercise all or any of the rights, powers, privi- 
leges, and authorities by the said Act made exer- 
ciseable or otherwise for the time being exer- 
ciseable in relation to the said duchy, or belong- 
ing to the Duke of Cornwall for the time being, 
without the consent of such duke, testified in 
writing under the seal of the duchy of Cornwall, 
first had and obtained for that purpose, or to take 
away, diminish, alter, prejudice, or a£fect any 
property, rights, profits, privileges, powers, or 
authorities vested in or enjoyed by the Duke of 
Cornwall for the time being, or in or by the sove- 
reign for the time being in right of the duchy of 
Cornwall. 

38. Nothing in this Act contained shall autho- Savmg 
rize any person to purchase, take, use, or interfere Duchy of 

• i-i 11 -I i • -Li • Lancaster. 

With any lands, soil, or water, or any nght m 

l2 
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respect thereof, belonging to her Majesty, her 
heirs or successors, in right of the duchy of Lan- 
caster, without the previous consent in writing of 
the chancellor of the said duchy of Lancaster, 
which consent such chancellor is hereby autho- 
rized to give, or to take away, lessen, prejudice, 
or alter any of the rights, privileges, powers, 
or authorities vested in or enjoyed by her 
Majesty, her heirs or successors, in right of the 
said duchy of Lancaster. 



Saving 
rights of 
the Admi- 
ralty, and 
of the 
Board of 
Trade. 



39. Nothing in this Act contained shall autho- 
rize any person to purchase, take, use, or inter- 
fere with any land, soH, or water, or any right in 
respect thereof, or to take away, lessen, prejudice, 
or alter any of the rights, privileges, powers, or 
authorities vested in or enjoyed by the lord high 
admiral, or the commissioners for the time being 
for executing the office of lord high admiral 
(hereinafter designated the Admiralty), or vested 
in or enjoyed by the lords of the committee of her 
Majesty's privy council for trade and foreign 
plantations (hereinafter designated the Board of 
Trade), without the previous consent of the Admi- 
ralty signified in writing under the hand of the 
secretary of the Admiralty (which consent the 
Admiralty are hereby authorized to give), or, as 
the case may be, without the previous consent of 
the Board of Trade signified in writing under the 
hand of one of the secretaries of the said board. 



d^^^^'ted*^ 40. With respect to any harbour, port, bay, 
wiSi estuary, or navigable river, or part thereof, com- 



[ 
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prised in any notice from time to time given by Admiralty 
the Admiralty under section nine of " The Har- commenc- 
bours Transfer Act, 1862," previously to com- ^efoT''^ 
mencing any work below high-water mark there tigt- water 
shall be deposited at the Admiralty Office plans, 
specifications, and working drawings thereof for 
the approval of the Admiralty, such approval to 
be signified in writing under the hand of the 
secretary of the Admiralty, and with respect to 
all other parts where the tide flows, previously to 
commencing any work below high-water mark 
there shall be deposited at the office of the Board 
of Trade plans, specifications, and working draw- 
ings thereof for the approval of the Board of 
Trade, such approval to be signified in vmting 
under the hand of one of the secretaries of the 
said board, and any such work shall be con- 
structed only in accordance with such respective 
approval ; and when any such work shall have 
been commenced or constructed, it shall not be 
lawful at any time to alter or extend the same 
without obtaining, previously to making any such 
alteration or extension, the like respective consent 
and approval ; and if any such work shall be 
commenced or completed, or be altered, extended, 
or constructed, contrary to the provisions of this 
Act, it shall be lawful for the Admiralty or the 
Board of Trade, as the case may require, to abate, 
alter, and remove the same, and to restore the 
site thereof to its former condition, at the cost and 
charge of the person or company that executed 
the said work, the amount of which cost and 
charge shall be a debt due from such person or 
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company to the Crown, and be recoverable aooord- 
inglj, with costs of suit (/). 

(0 As to Crown debts, see ante, p. 130, note (y), 

Limd- 4L If at tmy time or times it shall be deemed 

^ti-" expedient by the Admiralty or the Board of Trade, 
^^"^ as the case may require, to order a local sarvey 
^^y^ and examisation of any embankment or work pro- 
posed to be oonstrueted under the powers of this 
Act in, over, or afteeting any tidal or navigable 
water or river, or of the intended site thereof, the 
landowner shall defray the cost of every such 
local survey and examination, and the amount 
thereof shall be a debt due to her Majesty from 
the landowner, and if not paid upon demand may 
be recovered as a debt due to the orown (m), with 
the costs of suit, or may be recovered, with costs, as 
a penalty is or may be recoverable from the land- 
owner. 

(hi) As to down debts, see anle, p. 130, note (y). 

Baring 42. Nothing in this Act contained shall autho- 

her Ma- rizo any person to purchase, take, use, or interfere 
j"?.:i.i with any land, soil, or water, or any right iu 
spect thereof, or to take away, lessen, prejudice, 
' alter aoy of the rights, privileges, powers, or 
ithoritiea, vested ia or enjoyed by her Majesty's 
inoipal secretary of state for the "War Department 
T the time being, without the previous consent of 
Le same principal secaretary signified in writing 
ider his hand, which consent the said principal 
cretary for the time being is hereby authorized 
>give. 
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43. Nothing in this Act contained shall take Bights of 
away, lessen, prejudice, or alter any of the rights, sionSra^of 
privileges, powers, or authorities vested in or to be |^^d?«). 
discharged by any commissioners of sewers ap- 
pointed by any commission under the great seal or 
under the seal of the duchy of Lancaster, or in or 
by any other lawful commission of sewers, or the 
commissioners appointed under any local or private 
Acts of ParKament for sewers or drainage ; nor 
shall any work be done which in any way inter- 
feres with any sewers, drains, or watercourses under 
the control of any commissioners of sewers ; and 
no new sewers, drains, watercourses, or works of 
drainage shall be made or done under the powers 
of this Act within the district and jurisdiction of 
any such commissioners, unless the same be pre- 
viously approved by those commissioners ; and all 
such works shall be carried on and completed imder 
the direction and control of the same commissioners 
and their officers ; and all sewers, drains, water- 
courses, and works of drainage made under this 
Act within the district and jurisdiction of any 
commissioners of sewers shall be and remain sub- 
ject in all respects to the jurisdiction of those com- 
missioners; and whenever any works under this 
Act would intersect or interfere with any sewer, 
drain, or watercourse under the control of any 
such commissioners, the person or company exe- 
cuting the same shall, before any such works be 
made, construct such proper sewers or works of 
drainage, and also comply with such orders and 
regulations, as those commissioners shall require or 
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make to guard against injury to the drainage of 
the district. 

(n) For Acts relating to Commissioners of Sewers, see Chitty^s 
Statutes, vol. v., p. 1297, sub tit. "Sewers." 
These Acts (relating to England) are as follows : — 

(1) 23 Hen. 8, c. 6 (Bill of Sewers). 

(2) 7 Anne, c. 10. 

(3) 3 & 4 WiU. 4, c. 22. 

(4) 4 & 6 Vict. c. 46. 
(6) 12 & 13 Vict. 0. 50. 

44, All works executed under the authority of 
this Act in or connected with the river Thames, 
or the towing-path thereof, within the jurisdiction 
of the conservators of the river Thames, shall, in 
addition to the approval of such works by the Ad- 
miralty, so far as hereinbefore made necessary, be 
executed according to a plan to be approved of by 
such conservators, and to be deposited at their 
office ; and such works shall be executed and per- 
formed to the satisfaction of the engineer for the 
time being of such conservators; and nothing 
herein contained shall extend to prejudice or 
derogate from the estates, rights, interests, liber- 
ties, privileges or franchises of the conservators of 
the river Thames, or to prohibit, defeat, alter or 
diminish any power, authority or jurisdiction 
which at the time of the passing of this Act the 
said conservators did or might lawfully claim, 
use or exercise (o). 

(o) See the Thames Conservancy Acts, 1857 and 1864 (20 & 
21 Vict. c. cxlvii., and 27 ^ 28 Vict. c. 113) ; and the Thames 
Navigation Act, 1866 (29 & 30 Vict. c. 89). 



MetropoU- 45, Where any of the intended works to be 
of Works, done under or by virtue of this Act shall or may 
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pass over, under, or by the side of, or so as pre- &c. pro- 
judicially to interfere with, any sewer, drain, ® ® ^-^^' 
watercourse, defence or work under the juris- 
diction or control of the Metropolitan Board of 
"Works, or of any vestry or district board consti- 
tuted under the Metropolis Local Management 
Act, 1855, or any sewers or works to be made or 
executed by any such board or vestry, or shall or 
may in any way prejudicially affect the sewerage 
or drainage of the districts under the control of 
any such board or vestry, the person or company 
executing such works shall not commence the same 
until he or they shall have given to the said 
metropoHtan or district board or vestry, as the 
case may be, fourteen days' previous notice in 
writing of his or their intention to commence them, 
by leaving such notice at the principal office of 
such board or vestry, as the case may be, for the 
time being, with a plan and section showing the 
course and inclination of the intended works, and 
other necessary particulars relating thereto, and 
until such board or vestry respectively shall have 
signified their approval of the same, unless such 
board or vestry, as the case maybe, do not signify 
their approval, disapproval or other directions 
within fourteen days after service of the said plan, 
sections and particulars as aforesaid; and such 
person or company shall comply with and con- 
form to all directions and regulations of the re- 
spective board or vestry in the execution of the 
said works, and shall provide any new, altered or 
substituted works in such manner as such board or 
vestry may deem necessary for the proper protec* 
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tion of the sewers and works hereinbefore referred 
to, and for preventing injury or impediment thereto 
by or by reason of the said intended works, or any 
part thereof, and shall save harmless the said me- 
tropoUtan or district board or vestry respectively 
against all and every expense to be occasioned 
thereby ; and all such works as may be so required 
shall be done by or imder the direction, superin- 
tendence and control of the engineer or other 
officer or officers of the said metropolitan or district 
board or vestry, as the case may be, at the costs, 
charges. and expenses in all respects of the land- 
owner; and when any new, altered or sub- 
stituted works as aforesaid, or any works of 
defence connected therewith, shall be completed 
under the provisions of this Act, the same shall 
thereafter be as fully and completely under the 
direction, jurisdiction and control of the said 
boards and vestry respectively as any sewers or 
works now are or hereafter may be ; and nothing 
in this Act shall extend to prejudice, diminish, 
alter or take away any of the rights, powers or 
authorities vested or to be vested in the said 
boards and vestries, or any of them, or their sue 
cessors, but all such rights, powers and authorities 
shall be as valid and effectual as if this Act had 
not been passed. 

(p) As to the constitation of vestries, &c., see the Metro- 
politan Local Management Act, 1855 (18 & 19 Vict. c. 120), 
ss. 1 — 30 ; and as to the Metropolitan Board of Works, see 
sect. 43 of the same Act. 

Water 46. Nothing in this Act contained shall autho- 

and^™^ rize any person to take, otherwise than by 
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agreement, any land of any waterworks company miBsioners 

i 1 • • 1 ti • 1 protected 

or waterworks commissioners, or to alter or mter- iq), 
fere with any works or property of any such 
company or commissioners, without their previous 
consent in writing, or to authorize any person to 
foul or otherwise injuriously interfere with or 
affect any stream or supply of water which any 
waterworks company or waterworks commissioners 
are authorized to use for the purposes of their 
undertaking. 

(q) As to the constitution and rights of waterworks com- 
panies, &c., see the Waterworks Clauses Consolidation Act, 
1845 (10 Vict. c. 17), and the "Waterworks Clauses Act, 1863 
(26 & 27 Vict. 0. 93). 

47, All works executed under the authority of Eivers, 
this Act in or connected with any river, canal, or protected, 
inland navigation, or the banks or towing-paths 
or works thereof, vested in or imder the jurisdic- 
tion or management of any corporation, con- 
servators, trustees, commissioners, undertakers, or 
individuals, or in respect of the navigation whereon 
or the use whereof any such corporation, con- 
servators, trustees, commissioners, undertakers, or 
individuals are entitled by virtue of any Act of 
Parliament to the receipt of any tolls or other 
dues, shall be executed according to a plan to 
be approved by such corporation, conservators, 
trustees, commissioners, undertakers, or individuals, 
and to be deposited at their office> and such works 
shall be executed, maintained, and performed to 
the reasonable satisfaction of the engineer for the 
time being of such corporation, conservators, 
trustees, commissioners, undertakers, or indivi- 
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duals; and nothing in this Act contained shall 
prejudice or derogate from the estates, powers, 
rights, interests, liberties, privUeges, or franchises 
of such corporation, conservators, trustees, com- 
missioners, undertakers, or individuals, or prohibit, 
defeat, alter, or diminish any right, power, autho- 
rity, or jurisdiction which, at the time of the 
passing of this Act, such corporation, conservators, 
trustees, commissioners, undertakers, or individuals 
did or might lawfully claim, use, or exercise. 

48. The commissioners shall, if and as they 
see occasion, cause any improvements in progress 
imder this Act to be inspected by a commissioner 
or assistant commissioner, or an engineer or 
surveyor, to ascertain the due execution thereof. 



Commis- 
sioners to 
execute 
charge on 
completion 
of works, 
or of some 
part 
thereof. 



And with regard to charges for improvements 
under this Act, be it enacted as follows : — 

49, When the commissioners are satisfied that 
the improvements sanctioned by them, or some 
part thereof, have been properly executed, either 
according to the specifications and plans or draw- 
ings approved of by them, or with such deviations 
therefrom as in their judgment will not diminish 
the permanent benefit accruing from such improve- 
ments to the lands wherein they have been made, 
they shall execute a charge under their hands and 
seal upon the inheritance or fee of the lands com- 
prised in the provisional or other sanctioning 
order, or some sufficient part thereof, for the sum 
by the same order expressed to be chargeable in 
respect of such improvements, if all the said im- 
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provements have been oompleted, or for a propor- 
tional part of such snm if a part only of the said 
improvements has been executed, together, in 
either ease, with the interest by the same order 
expressed, and with the amount (if any) which 
shall have been paid in respect of the purchase of 
adjoining lands, or of any easement, authority, or 
right in, through, over, or affecting adjoining 
lands, with interest thereon at the like rate. 

50, If the landowner is desirous that the in- Expenses 

of applica- 

heritance or fee of the lands improved should be tion and 
charged with the expenses of and incident to his contracts 
application to the commissioners, or his contract XJJd^in^* 
with any company or person relating to the execu- c^^arge. 
tion of the improvements, or to the advance of 
money for their execution, the commissioners may 
ascertain the amount of the costs, charges, and 
expenses properly incurred preparatory or in rela- 
tion to and consequent on such contract, and the 
application to the commissioners or either of them, 
and may include in the principal money charged 
on the inheritance or fee of such lands the amount 
of such costs, charges, and expenses, and of the 
settled or taxed costs, if any, which a court or 
judge shall have ordered as aforesaid to be deemed 
and taken to be part of the expenses of and inci- 
dent to the application for improvements, or such 
part thereof as the commissioners think fit; and 
the commissioners may also include in such prin- 
cipal money interest at a rate not exceeding five 
pounds per centum per annum on all payments 
forming part of the same principal money from 
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the respective dates of such payments to that of 
the absolute order, but so that no interest shall be 
allowed on any such payment for more than six 
years ; provided that the total amoimt of the prin- 
cipal money to be charged on the lands improved 
under the provisions of this Act shall not in any 
case exceed that to which, in the opinion of the 
commissioners, the inheritance or fee of the lands 
improved will be durably benefited by the im- 
provements. 

The 51, Every charge under this Act shall be created 

be by way by Way of reutcharge, payable half-yearly, extend- 
chMge" i^& over the term of years fixed by the provisional 
absoi^e^^ ^^ ^*^^^ sanctioning order, and the first payment 
order; thereof to be made six months after the time when 
the works in respect of which the same was granted 
were executed to the satisfaction of the commis- 
sioners ; and the payment for each half year shall 
be, and be expressed to be, as to part thereof a 
repayment of a certain amount of principal money, 
and as to the remainder thereof a payment of 
interest ; and the charge shall be duly stamped 
for denoting payment of the proper ad valorem 
stamp duty which would be payable on a mortgage 
for securing the like amount as the principal money 
thereby charged, and shall be called an absolute 
order ; and a copy of every such absolute order 
shall be authenticated by the seal of the conmiis- 
sioners, and shall be kept by them ; and such copy, 
and any copy thereof authenticated by their seal, 
shall be evidence of the contents and purport of 
the same absolute order* 
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52. Charges under this Act shall be made and may 
according to the form in the Schedule (B.) hereto according 
annexed, or as near thereto as the circumstances of sihS?(^) 
the case wiU admit (r), 

(r) See post y p. 183. 

53. Whenever, by assignment, under the twenty- Expendi- 

• •i ft ji • i* ture made 

sixth section hereof or otherwise, a company havmg under this 
power to execute or advance money for the improve- te chwpged 
ment of land shall become entitled to the creation ^p?®^ -^^ts 

of nn- 

of any charge under either the forty-ninth or the provement 

. •lii i* 1 pji •• companies. 

seventy-eighth section hereof, the commissioners 
shall, if required, but subject to the provisions 
herein-bef ore contained, create such charge in the 
form of, and so that it may also operate as, an 
absolute or other corresponding order under the 
Act or Acts applying to such company. 

64, Any company authorized by Act of Par- improve- 
liament to execute or advance money for the panics may 

• i.i»ijT_ •• ±' 1 It exercise 

improvement oi land, by givmg notice to the the powers 

commissioners of their intention to avail themselves 0^*^^^*' 

of any of the powers given by this Act, shall be forming to 

held to have adopted the same, and thenceforth all dure, 
the procedure of such company shall be carried on 

under and in accordance with this Act only ; and As also 

any such company which shall adopt this Act au^^^ed 

as herein-bef ore provided may, with the sanction ^ execute 

•t •/ ' improve- 

of three-fourths of the shareholders present at an ments in 

_, J. J.' J! i.1. • n *^o United 

extraordinary meeting oi the company specially Kingdom. 
convened for the purpose, execute or advance 
money for the execution of any improvement 
authorized by this Act in any part of the United 
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Kingdom, although not bo authorized by any Act 
or Acts relating to the company. 

Absolute 55, The execution of the absolute order by the 

order to d6 , , . . . -n 

conclusive commissioners shall be con6lusive evidence in all 
ciiarge. Courts, and for all purposes, of the validity of the 
charge thereby expressed to be made, and no 
inquiry shall be permitted either into the title or 
estate of the landowner, or into the due perform- 
ance of anything required to be done by this Act, 
or as to any other matter on which the validity of 
such charge might but for this enactment have 
depended. 

Registry 56, A memorial of every absolute order of the 

charges in Commissioners whereby a rentcharge is created on 
Middlesex, l^ud in England and "Wales, in pursuance of this 
Sd s*^^ Act, shall be registered at the office of the land 
land. registry in England, and a memorial of every 

absolute order of the commissioners whereby a 
rentcharge is created on land in Ireland, in pur- 
suance of this Act, shall be entered in the proper 
office for the registration of deeds and wills, and 
such memorials respectively shall express and con- 
tain the date of the order, the name and address of 
the landowner, the particulars of the lands charged, 
the amount of the rentcharge, and the period 
during which the same shall be made payable; 
and the production of the absolute order, sealed 
with the seal of the commissioners, shall be a 
sufficient authority to the registrar for the entry of 
such memorial at the proper registry office ; and 
all grants of rentcharges on lands in Scotland shall 
be registered in the general or particular register 
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of Sasines: provided that every rentcharge to 
which the present clause applies shall have priority 
as hereinafter declared, any law or usage to the 
contrary notwithstanding. 

57, Whenever by or under the provisions of any Land- 
Act of Parliament, royal charter, or commission borrow the 
under the great seal or the seal of the duchy of Lan- cert^ ^ 
caster, any public or general works of drainage or J*^^^^* 
other improvements shall be required or authorized and charge 

sfljne on in* 

to be executed, and the cost thereof shall be hentance; 
directed or authorized to be assessed or charged 
upon" the inheritance of the lands improved, then 
any landowner who shall, under such Act, charter, 
or commission have been assessed, and shall have 
become liable to pay any sum of money so charge- 
able for or towards such works and improvements, 
or any of them, in respect of his land, may apply 
to the commissioners to sanction the moneyjso 
assessed being charged upon the land in respect of 
which such landowner shall have been so assessed ; 
and if the commissioners shall be satisfied that the 
works or improvements have been executed in 
accordance with the requirement or authority in 
such Act, charter, or commission contained, they 
may, after the money shall have been duly paid 
by such landowner, by an absolute order within 
the meaning of the fifty-first section hereof, charge 
upon the inheritance or fee of the land in respect 
of which such landowner shall have been so as- 
sessed the amount so assessed and paid, or such 
paxt of it as the commissioners. may be willing to 
sanction, to be repaid with interest. 

R. M 
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inform gg, Such absolute order and charge may be 

together* made in any form and for any term permitted by 
Sap^Mi- *^s Act, and all the provisions hereof shall apply 
*^°^* thereto, in the same manner and with the same 

effect and operation in all respects as if such order 
and charge had been made in respect of improve- 
ments upon the said land executed under the 
powers of this Act ; and if the landowner is de- 
sirous that the inheritance or fee of the said land 
should be charged with the costs, charges, and 
expenses of and incident to the said application 
and order, or any contract connected therewith, 
the provisions of the fiftieth section hereof shall 
extend and apply to the present case in the same 
manner as to the costs, charges, and expenses of 
the application and contracts in the said fiftieth 
section mentioned. 

Grantee to 59, Prom the date of the absolute order, the 

iiave 

charge for grantee thereof, and his executors, administrators, 
^^y successors, and assigns, shall have a charge on the 
totoe™^ lands therein comprised for the principal money 
^^^aid, from time to time remaining undischarged, by 
priority payment of the rentcharge, with interest, at the 
fnCTun- ^' rates in the several cases hereinbefore respectively 
expressed, and such charge shall have priority 
over every other then existing and future charge 
and incumbrance affecting such lands or estates 
and interests respectively, whether created under 
the powers of any Act of Parliament or other- 
wise, except quit rent, crown rents, chief rents, 
feu duties, ground annuals, and other charges in- 
cident to tenure, tithe commutation rent charges 



brances. 
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and teinds, charges created or to be created under 
any Act authorizing advances of public money 
for the improvement of land, and any charges 
created under this Act or charges of prior date 
created imder any other existing Act of Parlia- 
ment authorizing the charging of lands with the 
expense of and incident to their improvement : 
Provided that in case a part only of the land 
charged is subject to a mortgage or other incum- 
brance, the charge created under the authority of 
this Act shall have priority over the mortgage or 
other incumbrance only to the extent of a due 
proportion of such charge, when and so soon as 
the same shall be ascertained under and pursuant 
to the sixty-sixth section of this Act. 

60. Every charge under this Act shall, as re- Charges to 

gards the holder thereof, be deemed to be personal m^tj^ 

property, except that any holder of such a charge, autiw^e? 

who shall desire to extinguish the same by reunit- *^i®i^" 

1 1 « vested on 

mg it to the land charged, shall have power for real secu- 

that purpose to direct by any deed that it shall be beu^ested 

reunited to and merge in the beneficial interest in on^mOTt ^'^ 

the said land, as if it were of the same nature and g*s®^ - 

' , , thereof. 

tenure therewith ; but all trustees, directors, and 
other persons who may be directed or authorized 
to invest any money on real security shall (unless 
the contrary be provided by the instrument direct- 
ing or authorizing such investment) have power, 
at their discretion, to invest money in such charges, 
or on mortgages thereof. 

61* No charge on land made by any absolute Charges 
order by virtue of this Act shall be deemed such elude trus* 

m2 
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tees from an incumbrance as shall preclude a trustee of money, 

in purchase with powci to invest the same in the purchase of 

mortgage land 01 on mortgage, from investing it in a pur- 

of lands, chase or upon a mortgage of the land so charged, 

unless the terms of his trust or power expressly 

provide that the land to be so purchased or taken 

in mortgage be not subject to any prior charge. 

62. [This section relates exclusively to entailed 
estates in Scotland.] 

R«n*- 63. Every rentcharge on land by virtue of this 

be recover- Act may be recovered by the person or company 
tithe rent- for the time being entitled to the same, as to lands 
feiTffi" i^. England or Ireland, by the same means, and 
with the like powers, and in like manner in all 
respects as a rent-charge in lieu of tithes would be 
recoverable if charged on the same land under the 
Act of the seventh year of King WiUiam the 
Fourth for the commutation of tithes in England 
and "Wales, or under the Act of the first and second 
years of the reign of her present Majesty to abolish 
compositions for tithes in Ireland and to substitute 
rentcharges in lieu thereof, and the several Acts 
passed for amending the same, as the case may be, 
and as if such rentcharge by virtue of this Act 
were a rentcharge in lieu of tithes made payable to 
such person or company under the said Acts 
respectively, and as to lands in Scotland by the 
same means and in the like manner in all respects 
as any feu duties or rent or annual rent or other 
payment out of the same lands would be recover- 
able. 
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64, If any rentoharge payable under this Act Interest on 
shall be in arrear, such arrear shall not bear interest rent- 

for a longer period than six months, but interest ^^^^es. 
at five pounds per centum per annum in respect of 
the same, for any period not exceeding six months, 
may be recovered in the same manner as the sum 
in arrear : Provided that if, at the expiration of 
six months from the time of any payment falling 
into arrear, there shall not be upon the land 
charged a sufficient distress to answer and sa-tisfy 
the L payment aad interest thereon for the said 
period of six months, together with the costs and 
charges of such distress, then the arrears of such 
payment shall continue to bear interest at the rate 
oi five pounds per centum per annum until pay- 
ment or satisfaction thereof, and such interest may 
be recovered in the same manner as the sum in 
arrear. 

65. The grantee or other person for the time Assign- 
being entitled to any rentcharge created under ^t^. 
this Act may assign the same by deed duly 
stamped, and wherein the consideration is truly 
stated ; and such assignment may be according to 

the form in Schedule (0.) to this Act annexed, or 
to the Hke effect; and all assignments made in 
such form, or as near thereto as the circumstances 
of the case will admit, shall be effectual to vest, 
both at law and in equity, the charge thereby 
assigned, and all the powers, authorities, rights 
and remedies of the assignor with reference 
to such charge, in the assignee, his successors, 
executors, administrators and assigns respectively. 
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and notice of such assignment shall be sent to the 
commissioners at their office in London. 

fo^Seto ^^' Every landowner on whose land a charge 
keep down shall have been made under this Act, and every 
charges. Succeeding tenant for life, tenant in tail, and other 
person having a limited interest in the land so 
charged, shall, as between himself and the persons 
in remainder or reversion, be bound to pay the 
yearly or other periodical payments of such charge 
which shall become payable during the continuance 
of his interest; and in case he be in the actual 
occupation or entitled to an apportioned part of 
the rents and profits of such land up to the time, 
of the termination of his interest, he shall also 
be bound to pay an apportioned part of the yearly 
rent or other periodical payment of such charge 
which shall become due next after the termination 
of his interest, proportional to the time which 
elapsed between the day for the previous payment 
and the day of such termination : provided that 
no person becoming entitled in possession to any 
estate or interest in the land shall be liable, as 
between himseK and the persons entitled to the 
rentcharge, to pay any arrears of the charge re- 
maining unpaid at the time of his becoming so 
entitled in possession beyond the amount of two 
years' payment of such charge : Provided also, 
that the amount paid by any person in respect of 
such arrears, and any costs occasioned by non- 
payment thereof, shall be a debt from the person 
who in the first instance ought to have paid the 
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same, or from his estate, to the person who paid 
the same, and shall be recoverable accordingly. 

67t If any tenant or occupier at a rent join in Tenant 
the application for an improvement, or by writing SS rent- 
under his hand, signify to the commissioners, or ^ew he 
to an assistant commissioner or engineer, his con- ]^ agreed 
sent to become charged with the charge, or an 
apportioned part thereof as hereinafter mentioned, 
such tenant or occupier shall during his tenancy or 
occupation be liable to pay the charge, or an appor- 
tioned part thereof as hereinafter mentioned ; and 
in case the charge be made in respect of the im- 
provement, as well of other land as of the land in- 
"9luded in such tenancy or occupation, the commis- 
sioners may, upon such consent of the tenant or, 
pccupier, declare in the absolute order what portion 
of the whole charge payable in respect of the 
improvement shall be payable by such tenant or 
occupier during his tenancy or occupancy in respect 
of the probable improvement of the land included 
in his tenancy or occupation ; but, except as afore- 
said, every tenant or occupier who pays such 
charge shall be entitled to deduct the amount 
thereof from the rent payable by him to the land- 
owner, and shall be allowed the same in account 
with him. 

68. If at any time land charged under this Act, Rent- 
er under any other Act authorizing the creation of mayf)?ap- 
charges by the commissioners, is occupied in sepa- ^^^^ ^' 
rate farms or other holdings, or has become the ^^^ la-^J 

. _ . ji JT (1 charged 

property of separate owners, or the owner thereof released 

therefrom. 
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IB entitled thereto under separate titles or for 
distinct and separate interests, or is desirous to 
sell or dispose of part of such land, or part only 
of such land is subject to any mortgage or other 
incumbrance, or for any other reason it would be 
desirable that the charge should be apportioned 
or a part of the land charged released therefrom, 
the commissioners may, with the consent of the 
landowner, or if the land has become the pro- 
perty of separate owners, or a part thereof is sub- 
ject to any mortgage or incumbrance, then upon 
the application of any one of such owners, or of 
such mortgagee or incimibrancer, but in every 
case with due notice to the grantee or assignee 
of the charge, or the husband, guardian, tutor, 
curator, committee, or trustee, of such grantee 
or assignee, if a married woman, infant, lunatic, 
idiot, or furious or fatuous person, and to such 
other parties (if any) as the commissioners think 
right, either release from such charge any part 
of the Itind charged therewith, or apportion such 
charge so that a separate and distinct charge may 
become charged on each separate farm or holding, 
or on the land of each landowner, or on the land 
held under each separate title or for each distinct 
and separate interest, or on the part or each part 
which the landowner is desirous to sell or dispose 
of and the part intended to be retained by him, 
or on the part subject to such mortgage or other 
incumbrance and on the residue, or on any other 
separate parts of the land, but so that no charge 
charged under such apportionment shall be less 
than twenty shillings for each half-yearly payment : 
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provided that no lands shall, in consequence of 
any such, apportionment or release, become charged 
with any greater amount than that to which, in 
the opinion of the commissioners, they have been 
durably benefited by the improvements in respect 
of which such charge was created. 

69. Every such apportionment or release shall ^o™» re- 
be made by an order under the hands and seal of effect of 
the commissioners, and shall be in the form set apportion- 
out in Schedule (D.) or (E.) to this Act (s), as the Xm^"^ 
case may be, or as near thereto as circumstances 

will permit, and as to lands in England and . 
Wales, or in Ireland or Scotland, shall be regis- 
tered in the manner mentioned in the fifty-fourth 
section hereof, or as near thereto as circumstances 
will permit ; and a copy of every such order shall 
be authenticated by the seal of the commissioners, 
and shall be kept by them ; and such copy, or 
any copy thereof authenticated by their seal, shall 
be conclusive evidence in all courts and for all 
purposes of the contents and purport of the same 
order, and of the validity of the apportionment or 
release thereby expressed to be made ; and such 
order shall take eilect from the date thereof, 
subject to the continuance of all rights and 
remedies for the recovery of monies which before 
the date thereof may have become payable out of 
any lands under the charge so apportioned or 
released. 

(«) Seeposty pp. 186 — 187. 

70. Every charge apportioned or released as Charges 
aforesaid shall be recoverable out of the lands on fa^SS, or 
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from 

which part 
of the 
lands have 
been 

released to 
be deemed 
original 
chaxges. 



Several 
charfi^es 
may DO 
desut with 
in one 
order of • 
apportion- 
ment or 
release. 



Improve- 
ments to 
be upheld, 
and con- 
dition 
thereof 
certified if 
required. 



which the same is charged by the order of appor- 
tionment, or which shall not by the order of 
release be released therefrom, in the same manner 
as if the same had been originally charged on such 
lands pespeotively, and shall, for all the purposes 
of this Act, or of the Act under which the original 
charge was created, be deemed to be an original 
charge on such lands by absolute order. 

71. Where any lands are charged by more than 
one absolute order, any order of apportionment or 
release under the preceding sections hereof may 
comprise all or any number of the rentcharges 
existing by virtue of such absolute orders. 

And with regard to the upholding improvements 
under this Act, be it enacted as f oUows : 

72. So long as any land shall continue charged 
with any charge hereunder, the person for the time 
being bound to make the periodical payments of 
such charge shall uphold the improvements and 
works in respect of which such charge is made, 
and shall keep clear and open the outfalls and 
watercourses of all the drains (if any), and shall, 
if required either by the commissioners or by any 
person who shall for the time being be interested 
in such charge under any assignment or mortgage 
thereof, once in every year certify to the commis- 
sioners the state of such improvements and works, 
and of such outfalls and watercourses (if any) ; 
and if such person shall not so keep and uphold 
such improvements and works, and such outfalls 
and watercourses (if any), or shall fell, or cause or 



CHARGES FOR IMPROVEMENTS. 171 

knowingly permit to be felled, except in proper 
thinning, any trees (^) planted under the authority 
of this Act as an improvement, he shall be liable, 
to an action on the case, in the nature of an action 
of waste, for the damage thereby occasioned, at 
the suit of any person entitled to any estate in 
remainder or reversion in such lands (w). 

(t) A Bimilar proyision as to trees planted as improyements 
is contained in the Settled Land Act, 1882, s. 28, sub-s. 2, 
antey p. 66. 

{u) As to waste, see Settled Land Act, 1882, s. 29, ante, 
p. 68, note (r). 

73. Every person for the time being bound to 
make the periodical payments of any charge may 
from time to time, by himself, his engineers, sur- 
veyors, agents, servants, and workmen, enter upon 
any lands in, through, or upon which any of the 
works have been executed, to ascertain the con- 
dition of the works, and to maintain and repair 
the same, nevertheless paying to the person for 
the time being enabled by this Act to sell or grant 
any easement in such lands, in case the parties 
differ about the same, such compensation as shall 
be determined by two justices, or the eberiff, as 
provided by the Lands Clauses Consolidation Act, 
1845, or the Lands Clauses Consolidation (Scot- 
land) Act, 1845, for settlement by justices and 
sheriffs respectively of questions of disputed com- 
pensation: provided that as to any lands adjoining 
or near the land improved, to which the provisions 
of the Acts of the tenth and eleventh years of the 
reign of her present Majesty, chapters thirty-eight 
and one hundred and thirteen, and those of the 
third part of the Land Drainage Act, 1861, 
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are hereinbefore respectively made applicable, the 
powers of entry upon such lands for any of the 
purposes aforesaid shall be subject to and be 
regulated by the provisions of those Acts respec- 
tively. 



Farm- 
houses, &c. 
to be in- 
sured; 
power to 
insure in 
case of 
default. 



74, When any farmhouses, farm buildings, or 
works susceptible of damage by fire shall have 
been erected, improved, or added to under this 
Act, then, so long as any land shall continue 
charged under this Act in respect thereof, the per- 
son for the time being bound to make the yearly 
or other periodical payments of such charge shall 
insure and keep insured against damage by fire all 
such farmhouses, farm buildings, and works in an 
amount equal to the principal amount originally 
secured by such charge at the least ; and such per- 
son shall once in every year certify to the commis- 
sioners the fact of such insurance, and the particu- 
lars thereof, and that the premium and duty for 
such insurance for the year then current have 
been duly paid ; and if such person shall not in- 
sure or keep insured such farmhouses, farm bmld- 
ings, and works, or shall not duly certify the 
matters aforesaid, it shall be lawful for the person 
entitled to the charge for the time being, with the 
assent of the commissioners, to insure against 
damage by fire the said farmhouses, farm build- 
ings, and works in an^ amount not exceeding 
the principal amount originally secured by such 
charge, and either in the name of the person by 
whom such default shall have been made, or in 
the name of the landowner mentioned in the 
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absolute order, and thereafter to keep the same 
insured during the continuance of the said charge ; 
and the person for the time being bound to make 
the periodical payments of such charge shall from 
time to time, on the day on which the next pay- 
ment shall become due on the said charge, repay 
to the person for the time being entitled to the 
said charge any sums so paid by him for premium 
and duty on such insurance; and in default of 
such payment, the amount of such premium and 
duty, with interest thereon at the rate of five 
pounds per centum per annum from the time of 
such default, may be recovered by the last-men- 
tioned person by the same means and in the like 
manner as if the same had been payable as part of 
the said ohaxge. 

75, If it shall be represented to the commis- Inclosure 

sioners that the person for the time being bound sion^" 

to make periodical payments of any charge created ^ m^" 

under this or any other existing Act authorizinff te^ance of 

PPT. p improve- 

the advance of money for the improvement of land ments. 
has neglected to uphold and maintain the improve- 
ments in respect of which the charge was executed, 
or any of them, the commissioners may, upon secu- 
rity being given for such an amount as they may 
consider necessary to cover any expenses that may 
be incurred by them, cause an inspection of the 
works to be made by an assistant commissioner, 
engineer, or surveyor. 

After such inspection, if the commissioners are 
satisfied that the improvements have not been up- 
held and maintained, they shall cause notice to 
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be giren to the person bound to make the said 
periodical payments requiring him to execute the 
works necessary to uphold and maintain the same 
within three calendar months from the time of 
giving such notice. 

If such works shall not be executed to the satis- 
faction of the commissioners within such three 
months, they may cause such works as in their 
judgment shall be necessary to uphold and main- 
tain such improvements to be executed by a person 
appointed by them. 

The costs thereof, including the expenses of the 
assistant commissioner, engineer or surveyor, shall 
be repaid by the person bound to make the said 
periodical payments to the person entitled to the 
charge, on request, and in default thereof the 
amount so certified may be recovered, with all ex- 
penses incidental to the recovery thereof, in the 
name of the person for the time being entitled to 
the charge, by the same means and in the like 
manner as if the same had been payable as part 
of the said charge. 

r^^iS* 76, If it shall be represented to the commis- 
sioners sioners that it is not expedient or necessary that 
r^e/from any works, for the cost of which there shall be 
J^^Jf a subsisting charge, or any part of such works, 
improve- should be Upheld or maintained, the conmiissioners 
may, on having deposited with them a siun, to be 
fixed by them, to cover all expenses, cause the 
said works to be inspected by an assistant com- 
missioner, engineer or surveyor. 

If after such inspection and notice to the parties 
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who were served with notice of the appKeation to 
charge the land or their representatives, and such 
other persons, if any, as the commissioners may 
direct, the commissioners shall find and certify 
that it is not expedient or necessary that the 
works, or any of them, should be upheld or main- 
tained, thereupon the person for the time being 
bound to make the said periodical payment shall 
be relieved from all liability in respect of the 
maintenance of the works referred to in the com- 
missioners^ certificate. 

77t If any embankment or work constructed Admiralty 
under the powers of this Act in, under, over, Sove*" 
through or across any tidal water or navigable X^oned 
river, or if any portion of any embankment or P^^®?®*^ 
work which affects or may affect any such water ''''^' 

or river, or the access thereto, shall be abandoned, 
or suffered to fall into disuse or d6cay, it shall be 
lawful for the Admiralty or the Board of Trade, 
as the case may require, to abate and remove the 
same, or such part or parts thereof as he or they 
may at any time or times deem fit and proper, and 
to restore the site thereof to its former condition, . 
at the cost and charge of the landowner, the 
amount of which cost and charge shall be a debt 
due from the landowner to the crown, and be 
recovered accordingly, with costs of suit. 

And with regard to charging lands with money 
subscribed for the construction of railways, be it 
enacted as follows : • 

78. In case any landowner shall be desirous of Conditions 

for appli- 
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cation to 
commis- 
sionera. 



subscribing for any shares or stock in the capital, 
whether original or additional, of a company 
having power to construct a railway or navigable 
canal, or any branch or extension railway or navi- 
gable canal, or any deviation of a line of railway 
or a navigable canal already sanctioned, the works 
for which such subscription is to be made being 
unfinished, or in any additional capital to be raised 
for the completion of any such railway, canal, 
branch, extension, or deviation, the same being 
upon or near to and which wiU improve or benefit 
the lands of such landowner, and who shall be 
desirous that such amount, or any part thereof, 
may be charged upon the lands so to be improved, 
it shall be lawful for him to apply to the commis- 
sioners for that purpose within the time limited 
by the railway or canal company's Act or Acts 
for the construction of the works in question. 



Commis- 
sioners' 
proceed- 
ings on ap* 
plication. 



79. If the commissioners shall think fit to en- 
tertain such application, they shall cause all such 
inquiries to be made, and take all such other steps, 
as shall seem to them expedient for obtaining in- 
formation as to the circumstances; and all the 
provisions of the thirteenth, fourteenth, fifteenth, 
seventeenth, eighteenth, twentieth, twenty -first, 
twenty -second, twenty -third, twenty -fifth, and 
fifty-first sections of this Act shall apply to the 
case as though an improvement were to be made 
of the lands proposed to be charged. 



Provi- 
sional 
order sanc- 
tioning 
charge. 



80. If the commissioners- shall be satisfied that 
the railway or canal, when constructed and open 
for traffic, will effect a permanent increase of the 
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yearly value of the lands exceeding the yearly 
amount proposed to he charged thereon, they shall 
execute and deliver to the landowner a provisional 
order, under their seal and the hands of two of 
them, expressing their sanction of the charge pro- 
posed ; and such order shall he made as near to 
the form set forth in the Schedule (A.) to this 
Act {x) as the circumstances will permit, and shall, 
with the right to a charge thereby created, be 
assignable by endorsement, either absolutely or by 
way of security, to any company or person that 
may agree to advance, by paying the same to the 
railway or canal company, the amount authorized 
to be charged, and notice of such assignment shall 
be given to the commissioners, and shall be regis- 
tered by them. 

(x) See^o*^, p. 183/ 

81. Every company empowered by Act of Companies 
Parliament to lend money for the improvement of to^^S? 
land is hereby empowered to advance, by paying 

the same to the railway or canal company, any 
money authorized to be charged in maimer afore- 
said. 

82, When the railway or canal shall have been Commis- 

sionGrs' 

completed and opened throughout for public traflSo, absolute 
and as many shares in the capital of the railway fts coiS- 
or canal company subscribed for or held as afore- *^°^- 
said by the landowner as shall be equal in nominal 
amount to the money authorized to be charged 
shall have been fully paid up, and the certificates 
for such shares shall have been deposited by the 

R. N 
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landowner with the commissioners, the commis- 
sioners shall, by an absolute order under their 
hands and seal, execute to the landowner or his 
assignees a charge upon the inheritance or fee 
of the lands in question of the amount autho- 
rized as aforesaid to be charged, and may, if 
the landowner shall so desire, include, with the 
principal money so charged, the costs, charges, 
and expenses of the appUcation ajid orders, and of 
any advance which may have been made to him 
of the amount authorized to be charged, and such 
settled or taxed costs and interest as mentioned in 
the fiftieth section hereof, subject nevertheless to 
the proviso in the same section contained. 

83. Such absolute order shall be made in the 
form in the Schedule (B.) to this Act annexed (y), 
or as near thereto as the circumstances will permit, 
and all the provisions of this Act relating to absolute 
orders, whether in respect of the form or effect of 
such charges or orders or otherwise, except only 
the provisions for the apportionment and release of 
such charges, shall apply to absolute orders under 
the last preceding section as far as the circum- 
stances admit. 

(y) See post, p. 183. 

84, The landowner shall forthwith give notice 
to the railway or canal company of the execution 
of such absolute order, and of the deposit of such 
certificates with the commissioners, and thereupon 
the company shall make an entry or memorial in 
their register of shareholders with respect to such 
shares of the fact of such absolute order having 
been executed. 
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85. From the time of such notice, and during Person 
the whole tenn of the charge created by such pay charge 
absolute order, the person who for the time being titkl for 
shall be bound to make the periodical payments of ^? *™J® 

, ■*■ ; bemg to 

such charge shall be entitled to the said shares, the shares, 
and if the same shall not at the time being be 
registered in his name, the person registered as the 
holder thereof shall, as between himself and the 
person so entitled, hold them in trust for such last- 
mentioned person. 

86. The person so for the time beinff entitled ?"d *?^ 

■■•,,_ , have them 

may at any time require the person registered as stand in his 
the holder of the said shares, or his representatives, 
to transfer to him the said shares, and such trans- 
fer shall thereupon be made accordingly, but at 
the expense in all respects of the transferee ; and 
upon the production of such transfer duly stamped, 
and of a certificate by the commissioners under 
their hands, and seal that the transferee is the 
person at the time being bound to make the 
periodical payments of the said charge, the railway 
or canal company shall register such transfer. 

87. With the exception of such transfers as 
may from time to time be made for the purpose 
of transferring the shares to the person so for the 
time being entitled thereto, the said shares shall 
not under any circumstances be transferred or 
disposed of by the registered holder, whether he 
be the person for the time being entitled thereto 
or not, during the term of the said charge ; but 
during the term of such charge the registered 

n2 
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holder for the time being of the said shares shall 
have all the other rights and powers of a share- 
holder in the railway or canal company in respect 
of the said shares ; and the railway or canal 
company shall not be bound to see to the appli- 
cation of any dividend received by such registered 
holder, but as between himself and the person or 
persons for the time being entitled to such shares 
he shall hold any dividend which may be received 
by him in trust for the person who, at the time 
when such dividend became payable, was the 
person entitled to the said shares. 

Entire Qg, Whenever any person or those whom he 

snares to _ i • 

belong to legally represents as their executor or adminis- 

propOTtSn trator shall have been bound to make, and shall 

piraents ^^^^ made, such and so many periodical payments 

and to be of the charge as to repay thereby principal money 

to them which, in proportion to the whole amount of 

from time ..-, ■, jjiiri -i 

to time. principal money charged and the whole number 
of the said shares, shall correspond to any integral 
number of shares, with or without a fraction over, 
it shaU be lawful for the commissioners, on the 
appHcation of such person, made either during the 
term of the charge or within two years after its 

and seal, and by the same certificate to appropriate 
to such person certain specified shares to such 
integral number, and to deliver to him the 
corresponding share certificates; and upon the 
production to the railway or canal company of 
such certificate by the commissioners and share 
certificates, it shall be lawful for such person, if 
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lie shall not already be the registered holder, to 
require such shares to be transferred to him, and 
the railway or canal company shall make an entry 
or memorial on their register of shareholders of 
such shares being freed from the provisions of this 
Act, or of the term of the charge having expired, 
as the case may be, and such shares shall thence- 
forward be held and transferred in the same 
manner as any other shares in the same company, 
but if the term of the charge shall not have 
expired the three last preceding sections of this 
Act shall still apply to the residue of the shares to 
which the same charge shall relate. 

89, The shares composing the said residue shall Shares not 
at the end of two years after the expiration of the within two 
term of the charge belong to the person who shall expiration^ 
have been bound to make the last periodical jf term to 

■»^ belong to 

payment of the charge, or to his executors or person 

1 . • J , 1 ■ > 1 • 1 Doiind to 

administrators, on such payment bemg made ; make last 
and the commissioners shall deliver to him or of S^rge. 
them the corresponding share certificates, and 
certify the title to the shares under their hands 
and seal in accordance with the above provision ; 
and upon the production to the railway or canal 
company of the share certificates and such certifi- 
cate by the commissioners, such person as aforesaid, 
or his executors or administrators, shall have the 
said shares transferred to him or them, so far as 
he or they shall not be already the registered 
holder or holders thereof; and the railway or 
canal company shall make an entry or memorial 
on their register of shareholders of the term of the 
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charge liaving expired, and thenceforward the said 
shares shall be held and transferred in the same 
manner as any other shares in the same company. 



Commis- 
sioners to 
prepare a 
table of 
fees. 



90, 91, [Fees, Eepealed by Inclosure Ex- 
penses Act, 1868] (2). 

(s) By the Inclosure Expenses Act, 1868 (31 & 32 Vict, 
c. 89), 8. 6, it is enacted, that *^The commissioners shall, as 
soon as conveniently may be after the passing of this Act, pre- 
pare a table or tables of fees to be taken in respect of the busi- 
ness transacted under the Acts administered bv them, and such 
table of fees shall be subject to the approval 01 the Lords Com- 
missioners of her Majesty's Treasury ; and the commissioners 
may, with the like approval, from time to time alter, amend, 
add to or reduce such fees, or any of them ; and every such 
table of fees, and every suc^ alteration, amendment, addition 
or reduction into or of the same, shall be published in the 
London Gazette, and shall be laid before Parliament ; and all 
fees payable in accordance with such table or tables shall be 
received by stamps denoting the amount of fee payable, and 
not in money. 

**When any fee is payable in respect of any document, a 
stamp denoting the amount of fee shall be affixed to or im- 
pressed upon such document. 

" The Commissioners of Liland Re venue shall provide every- 
thing that is necessary for the collection of the monies hereby 
directed to be paid by stamps, and shall keep a separate ac- 
count of such stamps ; and the provisions in the several Acts 
for the time being in force relating to stamps under the care 
or management of the Commissioners of Liland Bevenue shall 
apply to the stamps to be provided in pursuance of this Act, 
and to any document on which such stamps may be affixed or 
impressed, and be applied and put into execution for collecting 
and securing the sums of money denoted thereby, and for de- 
tecting, preventing and punisning all frauds, forgeries and 
other offences relating thereto, as fully and effectually, to all 
intents and purposes, as if such provisions had been herein 
repeated and specially enacted with reference to such last- 
mentioned stamps. 

''The provisions herein enacted relating to fees shall be 
applicable to and take the place of the enactments relating to 
fees contained in the nineteenth and following section of the 
Lnprovement of Land Act, 1864." 
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SCHEDULES to which the foregoing Act refers. 

SOHEDULB (A.) 

Provisional Order, 
{Proper Seading.) 

The IndoBure Commissioners for England and Wales, in 
pursuance of ** The Improvement of Land Act, 1864," do, by 
this order under their nands and seal, sanction the proposed 
improvements expressed upon the terms and conditions 

that such improvements be executed in the manner mentioned 
or specified in the said contract, and at an expense not exceed- 
ing the sum of , and do hereby declare and provisionally 
order that it is right and proper, and for the benefit of the 
parties interested in the lan^ mentioned in the schedule hereto, 
that the inheritance or fee of such lands should be charged 
with the said sum of together with the costs, charges, 
and expenses preparatory or in relation to and consequent on 
the said contract and the application for this order, and that 
the same should, to the whole amount of such respective monies, 
\or should, to any amount not exceeding as the case may 
ley"] be charged in iJie manner following ; (that is to say,) \here 
express how the amount is to be repaid, with interest."] 

In witness whereof they have hereunto affixed their hands 
and seal, this day of , in the year of our Lord one 

thousand eight hundred and 

ScHEDTTLE of Lands provisionally charged. 



Name, 
&c. of 
Iiands. 



Land- 
owner. 


Occupier. 


Parish. 


Comity. 


Total 
Acreage. 













Total 
BentaL 



SOHEDULE (B.) 

The Improvement of Land Act, 1864. 

County of 
Parish of 
No. 

Absolute Order, 

[Here insert name of landowner] of [here insert address,"] 

Loan of pounds for the improvement of , in the 

parish of , in the county of 

The Indosure Commissioners for England and Wales, in 
pursuance of ** The Improvement of Land Act, 1864," do, by 
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this absolute order under their hands aud seal, charge the 
inheritance or fee of the lands mentioned in the schedule hereto 
with the payment to of the yearly sum of pounds 

shiJlings and pence, payable half-yearly on the 

day of and the day of in every year, 

for the term of years,, and being a proportionate repay- 

ment, according to the table annexed, oi the capital sum of 
pounds, with interest at per cent, per annum, the 

first half-yearly payment to be made on the day of 

Dated this day of , 18 . 

SoHEDiTLB of Lands charged. 



Name, &c. 
of Lands. 



Land- 
owner. 



Occupier. 



Parish. 



Goimty. 



Total 
Acreage. 



Table. 



Half-yearly Payments. 



Proportionate 

Bei>ayments of the 

Loan. 



Interest 

at £ per Cent. 

per Annum. 



SCHEDtTLE (C.) 

AMxgnment of a Charge. 
{Proper Seading.) 

I, A. B., ^tf., in pursuance of "The Improvement of Land 
Act, 1864," hereby, in consideration of [state the consideratimi]^ 
assign to 0. D. of ^^., his executors, administrators, and 
assigDS, the charge of the sum of £ and interest at the 

rate of, %c. \or the charge of, ^<?., as the case may he'\y which by 
virtue of the Absolute Order, No. [ ], executed by the Inclo- 
sure Commissioners for England and Wales, and dated, ^r., is 
an absolute charge on the inheritance of the lands mentioned 
in the schedule hereto, and all the powers, authorities, rights, 
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and remedies of with reference to such charge. [Sere add 

such clauses and provisions, if any, as are agreed on between the 
par ties. '^ 

As witness, ^c,, this day of « 

(L.B.) 

ScHEDiTLE of the Lands charged. 



Name, &c. of 
Lands. 



Landowner. 



Occupier. 


Parish. 







County. 



Schedule (D.) 
Form of Order for apportioning Charges, 
The Lnprovement of Land Act, 1864. 

County of , Parish of 

Whereas, by an Absolute Order under this Act, dated the 

day of and numbered the lands mentioned 

in the first and second schedules hereto were charged with the 

payment to of the yearly sum of payable haU- 

yearly for the term of years : 

And whereas, upon application made to them, the Indosure 
Commissioners for England and Wales see fit to apportion the 
said charge : 

Now tiaerefore the said Inclosure Commissioners, in pur- 
suance of "The Improvement of Land Act, 1864," do, by 
this order under their hands and seal, charge the inheritance 
or fee of the lands mentioned in the first schedule hereto with 
the payment to of the yearly sum of pounds 

shillings and pence, payable half-yearly on the 

day of and the day of in every year, for the 

term of years, being a proportionate repayment, according 
to the table to the same schedule annexed, ot the capital sum 
pounds, with interest at per cent, per annum, the 

first half-yearly payment to be made on the day of ; 

and do also charge the inheritance or fee of the lands men- 
tioned in the second schedule hereto with the payment to 
of the yearly sum of pounds shillings and pence, 

payable half-yearly on the day of in every year, 

for the term of years, being a proportionate repayment, 

according to the table to the same schedule annexed, of the 
capital sum of pounds, with interest at per cent, 

per annum, the first half-yearly payment to be made on the 
day of ; and do further release and exempt the 
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said lands respeoidvely from the respeotive residues of iihe said 
ohargfe created by the above-mentioned absolute order. 
Dated this day of 

FntST SOHEDTTLE. 



Name, &c. 
of Lands. 



Land- 
owner. 



Occupier. 



FaiiBh. 



County. 



Total 
Acrea^. 



Table. 



Half-yearly Payments. 



Proportionate 

Bepayments of the 

Loan. 



Interest 

at £ per Cent. 

per Annum. 



Second ScHEDtTUs. 



Name, &c. 
of Lands. 



Land- 
owner. 



Occupier. 



Parish. 



County. 



Total 
Acreage. 



Table. 



Half-yearly Payments. 



Proportionate 

Bepayment of the 

Loan. 



Interest 

at £ per Cent. 

per Annum. 
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SOHEDTTLB (E.) 

Form of Order for exempting Lands. 
The Luproyement of Land Act, 1864. 

County of , Parish of 

Whereas, hj an Absolute Order under this Act, dated the 
day of. , and numbered , the lands mentioned in 

the First and Second Schedules hereto were charged with the 
payment to of the yearly sum of , payable half- 

yearly for the term of years : 

And whereas, upon application made to them, the Inclosure 
Commissioners for England and Wales see fit to release and 
exempt from such charge such of the said lands as are particu- 
larized in the First Schedule hereto : 

Now therefore the said Inclosure Commissioners, in pursu- 
ance of **The Improvement of Land Act, 1864," do, by this 
order under their hands and seal, release and exempt the said 
lands mentioned in the First Schedule hereto from the charge 
cxeated by the above-mentioned Absolute Order, and from all 
liability thereto, and do hereby declare that the said charge 
applies to and continues in force as to the lands particularized 
in the Second Schedule hereto only. 

Dated this day of 

Schedule I. (Lands exempted.) 



Name, &c. 
of Lands. 


Land- 
owner. 


Occupier. 


Parish. 


County. 


Total 
Acreage. 


■ 













Schedule II. (Lands still 


subject to 


Rentcharge.) 


Name, &o. 
of Lands. 


Land- 
owner. 


Occupier. 


Parish. 


Comity. 


Total 
Acreage. 
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SCHEDITLE (F.) 

Vesting Order, 

The Inclosure Commissioners for England and Wales, in 
pursuance of "The Improvement of Land Act, 1864," do, by 
this order under their hands and seal, in consideration of 
£ to them paid by A. B. of , transfer to and vest 

in the said A. B., his executors, administrators, and assigns, 
shares of and in the Hallway or Canal Company, 

numbered , and now registered in the name of C. D. 

In witness whereof they have hereunto affixed their hands 
and seal this day of , in the year one thousand 

eight hundred and 
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ORDERS, FORMS, &c. 

Issued by the Indosure Commission under the 
Improvement of Land Act, 1864» 



Form indicating the Particulars of the Information to be fur- 
nished to the Indosure Commissioners for England and 
Wales hy Landowners desirous of borrowing or advancing 
Money under the Improvement of Land -4 c^, 1864. 

Parish or township, or several The land to whicli the subjoined applica- 

paiishes or townships, or extra- ^qj^ relates is situated in the of 

parochial place or places, as the . ,, ^ ^ ._^ ^- , . » 

QBa& may be. ^ *^® county* of , and is oom- 

If the land is in any district monly known as , and is within 

not here properly named, insert miles of the Railway Station, on 

the proper description. xx^ "Rjiilwair " 

State tiie nearest railway sta- ^® JXauway. 
tion. • Or counties. 

Answebs. 

I. State the name of applicant in full , * 

Address 

Seelm- If a minor, or under any other disability, 

provenient state the circumstances, and how ^repre- 

ofLand aented 

Act, 1864, senrea. 

8 24. 

II. State the name and address of the appli- 
cant's land agent or ground stewardf « 

III. State the total acreage of the estate to be 
improved, and on which the rent -charge will be 
taken 

IV. Total rental of the estate on which the 
rent-charge will be taken 

y. Total rental (or annual value) of the acre- 
age to be the subject of the proposed improve- 
ments 

N.B. — If the application is entertained by the 
commissioners, a schedule stating the full par- 
culars of the farm to be charged must be at once 

+ The land agent or ground steward here referred to wiU be taken to 
represent the landowner in all matters relating to the execution of the 
works, unless otherwise ezpressl7 declare^r 
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made out and returned to the Inclosure Office. 
It should be in this form : — 



Answebs. 



SOHEDITLE 07 LanDS TO BB CHABOED. 




a "i 


Jjand- 
owner. 


Occu- 
pier. 


Fariflh. 


Countf. 


Total 
Acre- 
age. 


Total 
Bental. 

















Sect. 12. 



Sect. 8. 



Sect. 17. 

Ab to service 
of notices, 



YI. Is the land to be included in the applica- 
tion the property of one or more landowners? 
and if of more than one, state what proportion 
of the whole sum to be expended is to be ex- 
pended and charged on the estate of each. 

Vll. How is the landowner interested in the 
land proposed to be improved ? Kef er to sect. 8 
of the Improvement of Land Act, and state which 
of the descriptions there given applies to the pre- 
sent application. 

yill. Is there any charge or security on the 
land to be improved ? Give the names and ad- 
dresses of the persons who are entitled to pre- 
liminary notices under the 17th section of the 
Improvement of Land Act, 1864. 

N.B. — ^The section here referred to is as fol- 
lows : — [^Here folioivt the section]. 



Sects. 18, 21. IX. Is the landowner or the husband of the 
landowner the father of the person or persons 
entitled, either at law or in equity, to any estate 
in the land to be improved, or any part thereof, 
in reversion or remainder, up to and inclusive of 
the person entitled to the first vested estate of 
inheritance, and if so, are such persons, or any 
of them, an infant or infants, or a minor or 
minors? 

N.B. — If this shoiild be so, application must 
be made to the Court of Chancery inow Chancery 
Division] in England, or the Court of Session in 
Scotland, for an order of Court. A similar order 
will be necessary in case any person interested 
shall dissent from the proposed scheme within a 
month after advertisement. 
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Akswebs. 
Sect. 20. X. Is the land held in right of any church, 

chapel, or other ecclesiastical benefice ? 

^.6. — If so, the consent of the bishop and 
patron must be Written on this application, 
authorizing the commissioners to entertaia the 
application. 

Sect. 86. XI. Is the Crown interested in any land pro- 

posed to be interfered with ? 
Sect. 36. Or the Commissioners of Works and FubHc 

Buildings? 
Sect. 37. Or the Duchy of Cornwall ? 

Sect. 38. Or the Duchy of Lancaster ? 

Sect. 42. ^' *^® ^^^ Department P 

Sect. 89. XII. Does any part of the land abut upon the 

shore of the sea, or of a tidal navigable river P 
Are any of the proposed works withm the juris- 
diction of the Admiralty or of the Board of 
Trade P 

XIII. Will any of the proposed improvements 
interfere with any navigable river or canal, and 
if so, who are the persons entitled to the notices 
which are directed by the 19th sect, of the Im- 
provement of Land Act, 1864 ? 

Sect. 44. XIV. Will any of the proposed improvements 

be executed in connection with the river Thames ? 
Sect. 45. Or come within the jurisdiction of the Metro- 

politan Board of Works ? 
Sect. 43. Or of any Commission of Sewers P 

N.B. — In all cases where the four previous 
questions are answered in the a£G.rmative, the 
consents required by the sections indicated in the 
margin must be obtained. 

Sect. 9. XV. State the particulars of the proposed im- 

provements, t 

1. Drainage of land and the straightening, 
widening, deepening, or otherwise improv- 
ing the drains, streams, and watercourses of 
any land. 

Probable maximum cost 

2. Irrigation and warping of land. 

Probable maximum cost 

3. Embanking and weiring of land from the sea 
or tidal waters, or from lakes, rivers, or 
streams, in a permanent manner. 

Sea or tidal waters • . . . . 

Lakes 

Hivers or streams 

Probable maximum cost 

t These particalars may, when more convenient, be fully stated in 
schedules to be referred to here, and annexed to the application. 
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4. Inolofiing of land, and straightening fenceg, 
and re-divifiion of fields. 

Probable maximum cost 

5. Beclamation of land, including all operations 
necessary- thereto. 

Probable maximum cost ....»• 

6. The making permanent farm roads or per- 
manent tramways or railways^ or navigable 
canals, for purposes connected with the im- 
provement of estate. 

Beads , 

Tramways or railways 

Navigable canals 

Probable TnaTrimnTn cOSt 

7. Clearing of land, (whether wood, copse, or 
rock, stones, &c., &c.) 

"Wood or copse , 

Bock and stones 

Probable maximum cost • • 

8. Erection of labourers' cottages, farm houses, 
and other buildings required for farm pur- 
poses, and the improvements of, and addi- 
tions to, labourers' cottages, farm houses, 
and other buildings, for farm purposes al- 
ready erected, such improvements and addi- 
tions being of a permanent nature. 

Probable maximum cost 

9. Planting for shelter. 

Probable maximum cost . . . k 

10. Constructing or erecting any engine-houses, 
water wheels, saw and other mills, kilns, 
shafts, wells, ponds, tanks, reservoirs, dams, 
leads, pipes, conduits, watercourses, bridges, 
weirs, Juices, flood-gates, and hatches, 
which will increase the value of any lands 
for agricultural purposes. 

Probable maximum cost • 

11. Construction or improvement of jetties or 
landing-places on the sea coast, or on the 
banks of navigable rivers or lakes, for the 
transport of cattle, sheep, and other agri- 
cultural stock and produce, and of Imie, 

. manure and other articles and things for 
agricultural purposes, provided that the In- 
closure Commissioners shall be satisfied that 
such works will add to the permanent value 
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r 

AirswEBS. 
of the lands to be charged to an extent equal 
to the expense thereof. 
Probable maximum cost 

12. The execution of all such works as in the 
judgment of the commissioners may be ne- 
cessary for carrying into effect any matter 
* hereinbefore mentioned or for deriying the 
full benefit thereof. 
Probable maximum cost 

XVI. If there be any binding agreement with 
any tenant or tenants to pay tiie whole or any 
part of the rentcharge, state it. 

XYII. Are the proposed works to be carried 
out, or the money raised under the provisions of 
any improvement company's acts? and if so, 
state the name of the company. 

Sect. 78. XVIII. State the particulars of proposed sub- 

scriptions to the stock of a railway or canal com- 
pany. 

1. Kame of the company. 

2. Title and date of the private Act, or of the 
certificate under the " Railway Facilities 
Construction Act." 

3. Bate of expiration of time for construction 
of works. 

4. Proposed amount of subscription. 

5. Estimated amount of increased value which 
the railway or canal will confer upon the 
estate proposed to be charged. 

XIX. State the total amount of the outlay 
required, and the term of years for which it is 
desired to charge the estate with repayment. 
(The term cannot in any case exceed twenty-five 
years.) 

State the rate of interest desired to be charged 
on the amount of the proposed outlay. 



I (or we), the undersigned, l^euig a person (or persons) in- 
terested as above stated in the land above mentioned, situated 
in the of , in the county of , submit to 

the Inclosure Commissioners for England and W^es the in- 
formation in respect to such land and to the proposed im- 
provements, written as answers to the foregoing questions, 

R. 
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and I (or we) believe such information to be correct : And I 
(or we) hereby apply to the said commissioners to sanction the 
proposed improvements, under the Improvement of Land Act, 
1864, as set forth in this application and in the schedules 
thereto appended, and we do nereby undertake to pay all the 
expenses the commissioners shall incur whenever required by 
them to do so. 

Dated this day of , 188 . 

(Signed) 

We, the undersigned, being parties interested, whose consent 
is required by law to the above application, do hereby sig^nify 
our consent. 
(Signed) 

To the Inelosure Commissioners 

for England and Wales. 

N.B.— When the form is issued under the Limited Owners* Eesidences 
Acts, 1870 and 1871— (1.) The word " nett" is substituted for " total" in 
clause iv (see S3 & 34 Vict. c. 66, s. 4) ; (ii.) Clauses v, xii, xiii, xiv, xvi, 
and xviii are omitted, also the list of improvements api)endcd to clause xv, 
and instead thereof is appended sect. 3 of the Act of 1870. 



Minute of the Inclostjee Commissioners with reference to the 
Erection of Buildings in England under the several Acts for 
the Improvement of Land, 

1st. Every application for the appointment of an iniroector must state 
the amount proposed to be charged in respect of each oi the several con- 
templated works. Where works of difPerent kinds are included in one 
application, the amount to be expended on each cannot be varied after the 
issue of the order of the commissioners sanctioning the works unless upon 
special application by the landowner. 

2nd. The whole* of the plans, drawn on tracing doth, should be sent 
at the same time by the landowner to the commissioners, and must show 
any existing buildings, as well as those proposed to be erected : existing 
buildings to be coloured brown, new bmldmgs red, and any repairs or 
alterations intended to be executed by the landowner, blue. The estimated 
cost of the new works to be given separately from all repairs to existing 
buildings, and to be marked on each pmn, or given in a separate schedule. 
Full detailed specifications must accompany the plans ; repairs and altera- 
tions (if any) to be given under a separate neading, and not mixed up witii 
« ■ 

* Under the '^ Lands Improvement Company's Acts," the '^Land Loan and En- 
franchisement Company's Act," and the '* Improvement of Land Act, 1864," plans and 
specifications of the works to oe executed within one year of the date of the proyisional 
order only need be forwarded at iirst, provided that for each successive year the plans 
and specifications of all works to be done in that year be always delivered in advance. 

The plans and specifications are retained under the oonlxol of the commissioners. 
Before transmitting them, therefore, the landowner i^ould take duplicates for working 
purposes. 
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the new works. Unless these reqoirements be complied with, the applioa- 
tion cannot be entertained. 

3rd. All buildings must be erected in a substantial and durable manner, 
and no weather-boarded buildings can be sanctioned, except bams under 
special circumstances. An efficient supi)ly of water must be provided for 
ail buildings, and the source from which it ia derived fully described. 

4th. To admit of a proper separation of the sexes, three bed-rooms are 
to be provided in eadi labourer's cottage ; where, however, many are to 
be built, a proportion with two bed-rooms, for labourers without families, 
will not be objected to. 

The height of the living rooms not to be less than 8 feet in the dear, and 
the bed-rooms not less than 7 feet 6 inches ; the level of the ground floor 
not to be less than 8 inches above the general surface of the ground outside 
the buildings. 

Party waUs between cottages, when built of bricks, not to be less than 
9 inches thick, and in all cases to be carried from the foundations to the 
imderside of the roof covering. 

5th. The plans and specifications should be sufficiently detailed to enable 
a contractor to tender for the work, and should consist of the followii^ 
drawings on a scale of either 4 or 8 feet to an inch, drawn on tracing clotS 
or tracing paper mounted on Hnen only : — 

Ist. Ground plan upon which also the drains should be shown, and 

the thickness of waUs figured. 
2nd. Flans of the several floors and roofs. 

3rd. Elevations of the several fronts, with at least one or more sections, 
showing the height of the several rooms or storeys, with the 
scantlings of the various timbers figured on them. 

6th. The commissioners would impress upon landowners the importance 
of having all plans and specifications forwarded to them as early in the 
year as possible, and they will make such arrangements that the inspection 
shall not be unnecessarily delayed ; but if applications be deferred untU 
the building season has commenced, much valuable time must necessarily 
be lost. 

7th. As much inconvenience may arise from second applications being 
made for f urUier works of a similar kind on the same hmds prior to the 
completion of similar works under a previous application, the commis- 
sioners will not, except under very special circumstances, sanction such 
second application until the first is completed. 

8th. The conmiissioners desire to draw particular attention to the provi- 
sions in the Acts, which require that the sanction of the commissioners 
shall be obtained before the works are commenced. No deviation from 
this can be sanctioned. 

9th. The commissioners require to be informed by letter, addressed to 
their office in London, by the landowner or his agent, when the buildings 
are in skeleton ; and in carrying out the buildings no alterations or devia- 
tions of any description must be made from the plans and specifications that 
have been approved of by the commissioners, imless previously submitted 
to and sanctioned by them. 

The non-compliance with these requisitions may entail upon the land* 
owner the refusal of the commissioners to aUow the cost of the works when 
completed. 

o2 
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Excavator, 
Foanda- 
tions. 



Drains. 



Bricklayer or 

Mason. 
Footings. 



Bricks. 



Specifications, 

The specifications being often found defective, attention is 
called to the following paxtioolars : — 

A minimum depth should be given for the footings of all 
walls, piers, &c., so that the top course shall not be nearer to 
the sunace of the ground than 6 inches ; the depth of all cess- 
pools, drains, tanks, &c., to be also specified. 

The general drainage of the site and buildings to be fully 
described and all drains to be laid with a gfood and sufficient 
fall ; those for manure not to be less than 1 foot in 80 feet, and 
those for water only not less than 1 foot in 100 feet. 

The number and thickness of the courses to be specified, 
those of stone to be about 1 foot thick in one or two courses ; 
those of bricks in no case to be less than two single courses, 
and to buildings of more than one storey high, the bottom 
course to be double. 

The description and quality to be specified, and the following 
clause inserted in the specification: <* Every header to -be a 
whole bride and no half -bricks, or bats used in any portion of 
the waUs, except as closers to a course.' ' 

Brick walls. In hollow brick walls bonded together by wrought-iron ties, 
the ties to be 9 inches long, 1^ inch wide, and -^ of an indi 
thick, built in not less than 2 feet apart in every fourth course. 

The description and quality of stone for walling, lintels, 
sills, quoins, and other dressmgs, should be g^ven, and it 
should be specified that proper bond stones are to be built into 
all walls of their full thickness, so that there shall not be more 
than 5 feet from one bond stone to another, either in the same 
course or in the courses above or below, or that they shall not 
be more than 3 feet apart in any direction. 

The description and quali^ of the lime to be specified, 
together with the proportion of sand. 

Cast-iron air bricks to be inserted in aU external walls for 
ventilation under boarded floors. 

In all oases where fir timber is used, that obtained from 
Memel or Norway, and battens from Dram, St. Fetersburgh, 
or other Norway or Baltic ports, is to be pref ened. 

AU oak used to be of English growth. 

No timber to be placed nearer to the inside of any fiue than 
1 foot. 

All timbers to be out die square, and to hold the scantlings 
specified when finished. 



Stone. 



lime. 
Air-bricks. 



Carpenter, 
Timber. 
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Flooriag. 



Untds. 



Purlins. 



Stairs. 



Blatbb. 



Flumbeb. 



Paimtbb. 



Ventila- 
tion. 
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Joists having a bearing of from 10 to 16 feet to be 2} inches 
in thickness, with } of an inch in depth for every foot, between 
bearings, and from 16 to 24 feet, to be 3 inches in thickness, 
with { of an inch in depth for every foot between bearings. 

Trimmers and trimming joists to be at least } inch thicker 
than the common joists. 

NTo floor boards to be less than 1 inch thick when laid. 

Lintds to be generally 3 inches thick ; those to all openings 
above 3 feet 6 indies wide to have 1^ inch additional depth for 
every extra foot of opening ; all to be the full width of the wall 
within the reveal, and to have 9 inches of wall hold at each end. 

All purlins to be in long lengths, and to be placed on the 
back of the principal rafters, and supported by blocks; no 
rafters or ties to be notched to receive them ; all joinings to 
occur over a principal. 

Bisers and treads in no case to be less than 1 inch thick : 
treads not to be under 9 inches in width, and the rise not to 
be more than 7^ inches from step to step. 

Where roofs are covered with duchess or countess slates, 
the same should not be laid with a lap of less than 3 or 2| 
inches ; each slate to be fastened with two nails, the laths to 
be 2J inches X } inch. 

"WQien slates of a smaller size are used, the lap should not be 
less than 2 inches and at least every other course double nailed. 

NTails for slating to be either copper, zinc, galvanized iron, 
or nails dipped in oil when in a state of red heat. 

The ridges, &c., in all cases to be either covered with lead 
6 lbs. to tine foot, proper ridge tile crest, set and pointed in 
cement, or with patent slate ridging with roll, fastened with 
screws and set in oil putty. 

Flat gutters between roofs, &c. to be laid with lead 7 lbs. to 
the foot, valleys with 6 lbs. , and flaflhings with not less than 5 lbs. 

Cast-iron eaves guttering to be provided to the roofs of all 
buildings, with proper 3 -inch dOwn-pipes connected to drains 
to carry off the water ; the guttering and down-pipes to be 
of metsd not less than one-eighth of an inch thicK ; to have 
two coats of paint before beiu^ fixed and at least one after. 
AUjoints to be put together with red lead. 

The use of zinc for gutters between roofs, &c., will not be 
sanctioned. 

All woodwork, &c., usually painted both inside and out to 
have at least three coats of good oil colour paint, exclusive of 
knotting and priming, or to be stained and twice varnished. 

Especial attention is called to providing an efficient supply 
of light and ventilation, both in dwelling-houses and farm- 
bmldmgs, and the means of doing so shomd be fully described 
in the specification, and as far as possible shown on the drawings. 

AIL stables, cow and beasts-houses, should have ventilation 
provided in the roof, as near the ridge as possible, and also, 
where practicable, long narrow slits &ould be formed in the 
gable walls, also near the ridge. 

Inclositbe Cohuibsion, 

January^ 1879. 
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Certificate authenticating Copies of Absolute Orders, 

The InclosTire Commissioiiers for England and Wales hereby certify this 
to be a true copy of the original absolute order. 

In testimony whereof they have hereunto caused their official seal to be 
afi&xed this day of , in the year of our Lord one thousand 

eight hundred and eighty- 



Sttpplemental Provisional Order. 

No. 

Fabm Buildings . . . Improvements. 

The Inclosure Commissioners for England and Wales hereby sanction 
the erection of the further buildings hereunder set forth, according to the 
plans and specifications deposited in their office. 

At a total cost not exceeding 

In witness whereof they have hereunto affixed their hands and seal this 
day of , in uie year of our Lord one thousand eight hundred 

and 



Provisional Order under the Limited Owners^ Residences Acts, 
1870 and 1871, and Improvement of Land Act, 1864. 

County of , parish of 

No. . Improvement. 

The Inclosure Commissioners for England and Wales in pursuance of 
the Limited Owners' Besidences Acts, 1870 and 1871, and the Improvement 
of Land Act, 1864, do, by this order under hands and seal, sanction the 
proposed improvements expressed in an application made by upon 

the terms and conditions that such Improvements be executed in the 
manner mentioned or specified in the second schedule hereto, and which 
schedule expresses the general scheme of the improvements to be executed 
and at an expense not exceeding the sum of , and do hereby declare 

and provisionally order that it is right and proper, and for the benefit of 
the parties interested in the lands mentioned in the first schedule hereto, 
that the inheritance or fee of such lands should be charged with the said 
sum of , together with the costs, charges, and expenses preparatory 

or in relation to and consequent on the said application for this order, and 
that the same should, to the whole amount of such respective moneys, be 
charged in. manner following, that is to say, by way of annuity after the 
rate of per centum per annimi, payable by equal half-yearly pay- 

ments for the period of years upon the inheritance of such lands 

mentioned in such first schedule. 

In witness whereof they have hereunto affixed their hands and seal this 
day of , in the year of our Lord one thousand eight hundred 

and 
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Lands FnmtumdUy charged. 



Name, &c. 
of LaodB. 


Land- 
owner. 


Oocopier. 


FlBriBh. 


Coonly. 


Total 
Acreage. 


Total 
BentaL 


Nett 
BentaL 












A. B. P. 


£ <. d. 


£ B. d. 



Sbooitd ScUKUUIiB. 
Improvements, 



Fees to he taken in respect of Transactions under the Drainage 
and Land Improvement Acts, in accordance with » the provi- 
sions of the 31 ^ 32 Vict, c. 89. 

* The fees are to be paid by stamps, wHcb will be a£Qxed by the com- 
missioners to the instraments, or the counterparts, or copies of them, which 
are retained and deposited in the office of the commission. 

On the issue of a provisional or other order sanctioning drainage £ s, d, 
or improvements other than buildings, where the amount 

does not exceed 1,000/ 1 

For every additional 1,000/. or part of 1,000/ 10 

On the issue of a provisional or other order sanctioning ouliay 
on building improvements, which have required the exami- 
nation of plans and specifications, for every 100/. or part 
of 100/. sanctioned 10 



• The stamps aie to be obtained from Messrs. Waterlow and Sods, 49, Paxliament 

In order to facilitate payment in stamps by parties in the country, the oommissioners 
will obtain the necessary stamps if drafts or PoBt-office Orders are sent to them, payable 
to Messrs. Waterlow and Sons, and crossed " Imperial Bank." Post-oflace Orders to be 
made payable at Charing Cross. 
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In oases of labourers' cottages where more than one pair is £ $, d, 
erected on the same plan and specification. For eaoh addi- 
tional cottage ....•.•..• 2 6 

On the alteration of plans previoasly approved 10 

On the issue of an absolute order creating a charge on land for 
drainage or improvements other than buildings. 
For every 100/. or part of 100/. charged 6 

On the transfer of sums previously sanctioned from one to 

another class of improvement 10 

For drawing up the rent- charge table for an absolute order under 

the Improvement of Land Act, 1864 2 

On the register of an assignment of absolute Orders under the 
Drainage and Improvemeut Acts. 
For every absolute order assigned 6 

On the issue of the recommendation of the Indosure Commis- 
sioners to the grant of a Commission of Sewers, under Part I. 
of the Land Drainage Act, 1861 6 

On the issue of a provisional order empowering CommissionerB 

of Sewers to take land compulsorily 6 

On the issue of an order sanctioning the mortgage of rates or the 
borrowing of money under the Land Drainage Act, 1861, or 
any other Act 1 

On the issue of an order declaring the alteration of boundaries, 

under Part I. of the Land Drainage Act, 1861 6 

On the issue of a provisional order constituting a drainage dis- 
trict, under Part II. of the Land Drainage Act, 1861 5 

On the issue of an order of apportionment, or of a release of 
rent-charge, under the Acts for the Drainage and Improve- 
ment of Land 1 

On the issue of an order for the Drainage and Improvement of 

Land, under the Act of 10 & 11 Vict. c. 38 5 

On the issue of a vesting order under the Improvement of Land 

Act, 1864 10 

On the issue of the commissioners' certificate of persons bound 
to make periodical payments, imder the Improvement of 
Land Act, 1864 10 

The foregoing list of fees supersedes the list previously published in 
respect of transactions under the Improvement of Land Act, 1864. 



Inspection Fee. 

A lee of 2«. ^d. is taken (in money) for the inspection of any confirmed 
instrument or other document or register deposited in the office of the 
commission. 



Extracts, Maps, Sfc, 

Extracts from the tithe apportionments, inclosure awards, and other 
instruments, and also copies or tracings of the tithe and other maps are 
supplied to the public at the following <marges : — 

Extracts on paper at the rate of U. Gd, for the quantity usually contained 
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in one skin of a tithe apportionment. WHen there la more than the usual 
qnantity of writing, or nom other circumstances the labour is increased, a 
proportionate additional charge must be made. 

A cop7 of a map of a ruru district on mounted drawing paper from ^d. 
to Hd, per acre, according to the scale and finish of the map, and the extent 
and character of the work. 

A tracing of a map from U. to 4«. per 100 acres, according to the scale 
of the map and the extent and character of the work. 

When a map embraces a town or large Tillage, an. addition must be made 
to the above charges in proportion to the increased labour of the draughts- 
man. 

An estimate of the cost in each case is furnished on application. 
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CHAPTER IV. 

The Settled Estates Act, 1877 — General 

EuLES AND Orders. 

An Act to consolidate and amend the Law relating 
to Leases and Sales of Settled Estates. 

[28th June, 1877.] 

' 40 & 41 Vict. c. 18. 

Whereas it is expedient to consolidate and 
amend the law relating to leases and sales of 
settled estates : 

Be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows : 

1, This Act may be cited for all purposes as Short title. 
« The Settled Estates Act, 1877." 

This Act repeals and consolidates (Sect. 68, post, p. 240) 
the Leases and Sales of Settled Estates Acts, 1856 — 1876, viz., 
19 & 20 Vict. c. 120 ; 21 & 22 Vict. c. 77 ; 27 & 28 Vict. c. 45 ; 
37 & 38 Vict. 0. 33, and 39 & 40 Vict. c. 30. 

2. The word " settlement " (a) as used in this interpre- 
Act shall signify any Act of Parliament, deed, "settle- 
agreement, copy of court roll, will, or other instru- ??JSSa'ed^^ 
ment, or any number of such instruments, under estates-" 
or by virtue of which any hereditaments of any 

tenure or any estates or interests in any such 
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hereditaments stand limited to or in trust for any 
persons by way of succession (6), including any 
such instruments affecting the estates of any one 
or more of such persons exclusively. 

The term " settled estates '' {a) as used in this 
Act shall signify all hereditaments of any tenure, 
and all estates or interests in any such heredita- 
ments {c), which are the subject of a settlement ; 
and for the purposes of this Act a tenant-in-tail 
after possibility of issue extinct shall be deemed to 
be a tenant for life. 

All estates or interests in remainder or reversion 
not disposed of by the settlement, and reverting to 
a settlor or descending to the heir of a testator, 
shall be deemed to be estates coming to such 
settlor or heir under or by virtue of the settle- 
ment (c?). 

In determining what are settled estates within 
the meaning of this Act, the Court shall be governed 
by the state of facts, and by the trusts or limita- 
tions of the settlement at the time of the said 
settlement taking effect {e). 

{a) These definitions are identical with those contained in 
19 & 20 Vict. c. 120, sect. 1. 
Settled {b) A testator devised real estate to trustees, upon trust at 

estates their discretion to sell, and invest proceeds, and to pay the 

within income to his wife, during her life or widowhood, for the 

the Act. maintenance of his c^dren during their minorities, and on the 
death or marriage of his wife, the fund and the income thereof 
were to be La trust for his children in equal shares absolutely : — 
it was held, that this was a settled estate under the correspond- 
ing provision in the repealed Act of 1856. £e Zaing, L. R., 1 
. Eq. 416; see also Collette v. Collette^ L. K., 2 Eq. 203, 
where the power was for the trustees to seU with the consent 
of the tenant for life. 

Land was devised to trustees upon trust to sell, and invest 
the proceeds of the sale as directed, and to pay the income 
resulting from such investment to A. for life, with remainder 
to his children equally ; every sale after A. had attained 
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twenty-one to be made with his oonsent; no sale having taken 
place, it was hd.d that this was a *^ settled estate." Se 
Morgan, 49 L. J., Ch. 677. 

A devise of a house upon trust to permit testator's wife to 
occupy it during widowhood, and then upon trust for sale, was 
held to be a "settlement." Carlyon v. Trusoott, L. R., 20 
Eq. 348. 

It would appear from these decisions that, notwithstanding 
the doctrine of constructive conversion, the definition contained 
in this section will extend to a fpft by deed or will to trustees, 
upon trust for sale, with a direction until sale to pay the rents 
and profits of the land to a person for life, with a gift over. 
As to the doctrine of constructive conversion see Fletcher y, 
Ashbumer, 1 B. C. 0. 499; WheldaU v. Partridge, 6 Ves. 
896 ; see also Jarman on Wills, vol. i. p. 584 et seq. 

Land was conveyed to the use of a trustee in fee upon trust 
during the joint Hves of a husband and wife, for the wife's 
separate use without power of anticipation, and after her 
death, if she should die in her husband's lifetime, in trust for 
such persons as she should by wHl appoint, and, in default, 
<< in trust for the person or persons whom she should leave 
her heir or co-heirs at law, and the heirs and assigns of such 
person or persons respectively," but if she should survive her 
husband, in trust for such persons as she should by deed or 
will appoint, and, in default of appointment, upon tiie trusts 
dedarod in i^e event of her dying in her husband's lifetime. 
It was held these limitations constituted a "settlement." 
Beioley v. CarUr, L. R., 4 Ch. 230. 

A testator devised land to trustees in trust to let and manage 
it during the life of his wife and the minority of his children, 
and to pay a moiety of the net rents to his wife for life, and 
subject thereto in trust for his children equally. It was held 
that the entirety of the land was a " settled estate." Semble, 
that if an undivided share of an estate is settled, the entirety 
is settled. Be Shepheard, L. B., 8 Eq. 671. 

Where a testator devised land to trustees upon trust to 
receive the rents, &c., and after deducting expenses of admi- 
nistration of the estate to pay the " net annual rents, interest, 
and income then left " to A. for life, with remainder over : it 
was held that A. was not a person entitled to " possession of 
the rents and profits" of the land, and, consequently, could 
not grant leases thereof under the Settled Estate Acts. Be 
TayU>ry L. B., 20 Eq. 297 ; but see observations on this point 
of James, L. J., 8, C, on appeal, 3 Ch. D. 147. 

By sect. 68, sub-sect, ix, of the Settled Land Act, 1882, 
ante, p. 109, a person entiUed to income of land for his life, 
subject to the expenses of management, is to have the powers 
of a tenant for life under that Act. 

A testator devised real estate upon trust to receive the rents 
and profits and thereout to pay an annuity to his daughter, 
and after her death, upon trust for her children who ^ould 
attain twenty-one years, with a g^ over ; Ejiight Bruce and 
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Infant 
seised in 
fee. 



Interpre- 
tation of 
"the 
Court" 



Turner, LL.J., considered that this limitation did not con- 
stitute a -."settlement." Re Burden^ 28 L. J., Ch. 840. See, 
however, Collette y. Collette, ubi supra. 

By sect. 41 of the Conveyancing Act, 1881, it is enacted 
that " where a person in his own right seised of, or entitled 
te, land for an estate in fee simple, or for any leasehold inte- 
rest at a rent, is an infant, the land shaU be deemed to be a 
settled estate within the Settled Estates Act, 1877." This 
section empowers the Court to grant leases of the estate of an 
infant, or to sell the same, whether they be in fee simple or 
under any other tenure, and whether the infant has acquired 
them under a settlement, or by devise in fee or descent. See 
Wolstenholme and Turner's Conv. Acts, 82. Previously to 
this Act the Court had no jurisdiction to sell the real estate of 
infante upon the mere grounds that a sale would be beneficial. 
Calvert v. Godfrey ^ 6 Beav. 97 ; see, also, H$ Sirtle, 11 "W. R. 
739. As to the exercise of powers on behalf of infants by 
their guardians, see sect. 49 of this Act, post, p. 236. 

By sect. 59 of the Settled Land Act, 1882, an infant abso- 
lutely entitled to land is to be deemed tenant for life for the 
purposes of that Act, see ante, p. 111. 

(cj E,g, copyholds. Be Adair ^ L. B., 16 Eq. 124 ; an equity 
of redemption, Eyre v. Saunders^ 6 Jur., N. S. 704. The Court 
has no jurisdiction under this Act to order a sale of chattels 
settled as heirlooms. D^Eyncourt y. Gregory^ 3 C3i. D. 636. 
See as to heirlooms, Settled Land Act, 1882, sect. 37, ante^ 
p. 76. 

(d) This definition is identical with 21 & 22 Vict. c. 77, s. 1. 

\e) This definition is identical with 27 & 28 Vict. c. 46, s. 3, 
which was enacted to remove doubte which had been enter- 
tained. See Ee Goodwin^ 3 Giff. 620. 

3. The expression "the Court" in this Act 
shall, so far as relates to estates in England, 
mean the High Court of Justice, and all causes 
and matters in respect of such estates commenced 
or continued under this Act shall, subject to the 
provisions of the Judicature Acts, be assigned to 
the Chancery Division of the High Court of 
Justice in like maimer as if such causes and 
matters had arisen under an Act of Parliament by 
v^hich, prior to the passing of the Judicature Acts, 
exclusive jurisdiction in respect to such causes and 
matters had been given to the Court of Chancery, 
or to any judges or judge thereof respectively. 
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The expression " the Court " in this Act shall, 
so far as relates to estates in Ireland, mean the 
Court of Chancery in Ireland (g). 

(/) By sect. 38, postf p. 229, the Oourt may exercise its powers Powers of 
repeatedly, but may not exercise them if expressly negatived " Court." 
by the settlement, nor (sect. 39) so as to authorize any act 
which could not have been authorized by the settlor. 

By sect. 44, post, p. 232, the Court of Chancery of the Palatine 
County Palatine of Lancaster has concurrent jurisdiction, so Court, 
far as relates to estates within that county. 

Where the powers of the Court under the repealed Acts did Private Act 
not meet the requirements of the case, it was directed that an of Parlia- 
application shall be made to Parliament. Cttst v. MiddUtony 3 ment. 
De G-., F. & J. 33 ; Savile v. Bruee, 29 Beav. 669. 

(^) As to the jurisdiction of the Court in Ireland, see sect. 46, Ireland. 
post^ p. 233. 

By 40 & 41 Vict. c. 67, s. 36, the jurisdiction of the Irish 
Court of Chancery and of the Landed Estates Court is trans- 
ferred to the Chancery Division of the High Court of Justice 
in L:«land. 

4. It shall be lawful for the Court, if it shall Power to 
deem it proper and consistent with a due regard il^^i* 
for the interests of all parties entitled under the ^tate^(A). 
settlement, and subject to the provisions and re- 
strictions in this Act contained, to authorize leases 
of any settled estates, or of any rights or privileges 
over or affecting any settled estates, for any purpose 
whatsoever, whether involving waste {i) or not, 
provided the foUowing conditions be observed : 
First. Every such lease shall be made to take 
effect in possession {j) at or within one year 
next after the maMng thereof, and shall be 
for a term of years not exceeding for an 
agricultural or occupation lease, so far as 
relates to estates in England twenty-one 
years, or so far as relates to estates in Ireland 
thirty-five years, and for a mining lease (k) 
or a lease of water mills, way leaves, water 
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leaves, or other rights or easements forty 
years, and for a repairing lease sixty years, 
and for a building lease ninety-nine years : 
Provided always, that any such lease (except 
an agricTiltiLral lease) may be for suoh term 
of years as the Court shall direct (A;), where 
the Court shall be satisfied that it is the usual 
custom of the district and beneficial to the 
inheritance to grant such a lease for a longer 
term than the term hereinbefore specified in 
that behalf : 

Secondly. On every such lease shall be reserved 
the best rent {I) or reservation in the nature 
of rent, either uniform or not, that can be 
reasonably obtained, to be made payable half 
yearly or oftener without taking any fine or 
other benefit in the nature of a fine: Pro- 
vided always, that in the case of a mining 
lease, a repairing lease, or a building lease a 
peppercorn rent or any smaller rent than the 
rent to be ultimately made payable may, if 
the Court shall think fit so to direct, be made 
payable during all or any part of the first 
five years of the term of the lease : 

Thirdly. Where the lease is of any earth, coal, 
stone, or mineral, a certain portion of the 
whole rent or payment reserved shall be from 
time to time set aside and invested as herein- 
after mentioned, namely, when and so long 
as the person for the time being entitled to 
the receipt of such rent is a person who by 
reason of his estato or by virtue of any decla- 
ration in the settlement is entitled to work 
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such earth, coal, stone, or mineral fof his own 
benefit, one fourth part of such rent, and 
otherwise three fourth parts thereof ; and in 
every such lease sufficient provision shall be 
made to ensure such application of the afore- 
said portion of the rent by the appointment 
of trustees or otherwise as the Court shall 
deem expedient : 

Fourthly. No such lease shall authorize the 
felling of any trees except so far as shall be 
necessary for the purpose of clearing the 
ground for any buildings, excavations, or 
other works authorized by the lease : 

Fifthly. Every such lease shall be by deed, 
and the lessee shall execute a counterpart 
thereof, and every such lease shall contain a 
condition for re-entry on nonpayment of the 
rent for a period of twenty-eight days after 
it becomes due, or for some less period to be 
specified in that behalf. 

(h) This section varies the proTisions of 19 & 20 Vict. c. 120, 
fl. 2, and 21 & 22 Vict. c. 77, ss. 2, 4. 

(i) As to waste see note (r), ante, p. 68. 

(J) The Court may authorize a new lease upon the surrender 
of an existing lease, although an under-lease granted by the 
lessee is unexpired. £e Ford, L. B., 8 Eq. 309. See £e Crosses 
Charity, 27 Beav. 692. 

{k) A mining lease under this section may include surface 
land required for working the minerals, Ee BeveUy, 1 1 W. R. 
744 ; and a grant of wayleaves, Re Lord Wallace^ W. N., 1869, 
-p. 67 ; and see as to leases under the Settled Land Act, 
ante, p. 45. 

(/) In estimating the best rent the value of a lease surren- Best rent, 
dered may be taken into account. Ee Rawlins, L. B., 1 Eq. 
286 ; see also Re Chambers, 6 Jur., N. S. 1005. It was held, 
in Cust V. Middleton, 3 De G., F. & J. 33, that the Court had 
no power under the Leases and Sales of Settled Estates Act, 
1866, to authorize building leases at a nominal rent during the 
first few years of the term, and that an Act of Parliament 
must be applied for. 

B. P 
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As to evidence to be famished that the proposed lease is 

S roper and consistent with the interests of all parties, see 
^rd. 16, posty p. 244. 

5. Subject and in addition to the conditions 
herein-bef ore mentioned, every such lease shall 
contain such covenants, conditions, and stipula- 
tions as the court shall deem expedient with 
reference to the special circumstances of the de- 
mise. 

(m) See as to conditions to be contained in leases authorized 
by the Court, Ord. 26, poaty p. 246. 

As to what are "usual covenants," see Dav. Oonv. vol. v., 
p. 47. 

In Re ChamberSf 28 Beav. 663, building leases were authorized 
in consideration of the lessee undertaking to make roads. 

6. The power to authorise leases conferred by 
this Act shall extend to authorise leases either of 
the whole or any parts of the settled estates, and 
may be exercised from time to time. 

7. Any leases, whether granted in pursuance of 
this Act or otherwise, may be surrendered either 
for the purpose of obtaining a renewal of the same 
or not, and the power to authorise leases conferred 
by this Act shall extend to authorise new leases of 
the whole or any part of the hereditaments com- 
prised in any surrendered lease (w). 

(n) See Re JRmoUns, L. B., 1 Eq. 286; and see note {fjt p. 209. 

8. The power to authorise leases conferred by 
this Act shall extend to authorise preliminary 
contracts to grant any such leases, and any of the 
terms of such contracts may be varied in the 
leases. 

(o) Such contracts must be in accordance with the provisions 
of the Act. Oust v. Middleton, 3 De G., F. & G. 33. 
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9. All the powers to authorise and to grant Powers of 
leases contained in this Act shall be deemed to include 
include respectively powers to authorise the lords ^^ds of*^ 
of settled manors and powers to the lords of settled sealed 

^ ^ manors to 

manors to give licences to their copyhold or cus- to give 

licences to 

tomary tenants to grant leases of lands held by their copy- 
them of such manors to the same extent and for c^tomary 
the same purposes as leases may be authorized tenants to 
or granted of freehold hereditaments under this leases. 
Act (p) . 

{p) See as to saving the rights of the lords of manors, sect. 
66, posty p. 239. 

10. The power to authorise leases conferred by ^^^j^"^ 
this Act may be exercised by the Coiirt either by leases may 

„ i.» 1 1 ■!_ J • J.T- i. l>e autho- 

approvmg oi particular leases or by ord^rmg that rized. 
powers of leasing, in conformity with the pro- 
visions of this Act, shall be vested in trustees in 
maimer hereinafter mentioned {q). 

(q ) See form of order to grant a particular lease, Seton, p. 1491 . Form of 

"Wnere an assignee of a tenant lor life applied for powers to order, 

grant a particular lease and also for a general power of leasing, Gteneral 

the latter power was refused. Be Suichinson, 14 L. T., N. S. Powers. 
129. 



11. When application is made to the Court Whatevi- 

■*■ * . dence to be 

either to approve of a particular lease or to vest produced 
any powers of leasing in trustees, the Court shall pUc^ion'to 
require the applicant to produce such evidence as f^^g^,^? 
it shall deem sufficient to enable it to ascertain 
the nature, value, and circumstances of the estate, 
and the terms and conditions on which leases 
thereof ought to be authorized. 

(r) As to what is sufficient evidence, see Order 15, post, Evidence, 
p. 244. 

p2 
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After ap. 12, Wlieii a partioulat leage ox contract for a 

F^, ^ lease has been approved by the Oonrt, the Court 

^^^1^^ shall direct what person or persons shall executij 

shall be q^q g^me as lessor ; and the lease or contract exe- 

litis 16R801* 

jouted by such person or pers(Jns shall fake effedt; 
in all respects as if he or they was or were at the 
time of the execution thereof absolutely Entitled « 
to the whole estate or interest which, is botind by 
the settlement, and had immediately, ^erwards 
settled the same according to the settlement, and 
so as to operate (if necessary) by way of revocation 
and appointment of the use or otherwise, as the 
Court shaU direct. 



^1 
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13, Where the Court shall deem it expedient 
that any general powers of leasing any settled 
estates conformably to this Act should be vested 
in trustees, it may by order vest any such power 
accordingly either in the existing trustees of the 
settlement or in any other persons, and such 
powers, when exercised by such trustees, shall take 
effect in all respects as if the power so vested in 
them had been originally contained in the settle- 
ment, and so as to operate (if necessary) by way 
of revocation and appointment of the use or other^ 
wise, as the Court shall direct ; and in every such 
case the Court, if it shall think fit, may impose 
any conditions as to consents or otherwise on the 
exercise of such power, and the Court may also 
authorize the insertion of provisions for the appoint- 
ment of new trustees from time to time for the 
purpose of exercising such powers of leasing as 
aforesaid. 

(») The Court has vested in trustees general powers of grant- 



F*' 



f»». 
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li^ ing building leases for Imiger than the statutory term (He Cross, 

Iff 27 Beav. 692), and of granting mining leases {Re Green, 10 

\\. Jur., N. S. 1098) ; buj the Court refused to vest general powers 

^ granti];Lg mining leases in trustees where remaindermen 
-pcjected. -lie Hutchinson,' 14 W. R. 473. 
'^ Where g^eral powers of granting miniiig leases were vested 

^;. liik trusteed iftder thfi coiresponding sect. 10 of the Leases and 

Sales of Settled Estates Act, 1856, the Court empowered the 
• trustees to gratit wayleaves" over otheaf parts of the settled 
la»d. £$ Wallace, W.^ 1869, p. 66.. 
|f. -y In Tdson y. Sh^rd (6 Ch. D. l^), the Court refused to sane- Siftgle 

tion a singla demise by truaitees of tw.o properties held upon lease of 
\i . difitinbt tr^s. - ^ . . several 

^;^ '- "^OT forms of orders under this section, see Seton, p. 485. P.roper- 

"v The. power granted byth* order should be endorsed en the *^®®* 
= settlement. Re Cross, ubi supra ; see also sect. 33, post, p. 226. 

^: 14, Provided always, that in orders under this Conditions 

Act for vesting any powers of leasing in any be settled 
trustees or other persons, no conditions shall be (j^urtnot 
inserted requiring that the leases thereby autho- ge^ted^^" 
rized should be submitted to or be settled by the orders 
Court or a judge thereof, or be made conformable under this 
with a model lease deposited in the judge's ° ^^^* 
chambers, save only in any case in which the 
parties applying for the order may desire to have 
any such condition inserted, or in which it shall 
appear to the Court that there is some special 
reason rendering the insertion of such a condition 
necessary or expedient. 

(t) As to model leases, see Ite Chambers, 28 Beav. 663 ; 8 Model 
W. R. 646 ; Me Earl of Jersey, 9 W. R. 609 ; Att.-Gen. v. leaae. 
Christ Church, Oxford, 3 Gifl. 614. 

15, Provided also, that in all oases of orders Conditions 

Tvhere in* 

(whether under this Act or under the correspond- sorted may 
ing enactment of the Acts hereby repealed) in o^t^^^^ 
which any such condition as last aforesaid shall 
have been inserted, it shall be lawful for any 
party interested to apply to the Court {a) to alter 
and amend such order by striking out such 
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condition, and the Court shall have full power 
to alter the same accordingly, and the order 
so altered shaU have the same validity as if it 
had originally been made in its altered state ; but 
nothing herein contained shaU make it obligatory 
on the Court to act under this provision in any 
case in which from the evidence which was before 
it when the order sought to be altered was made, 
or from any other evidence, it shall appear to the 
Court that there is any special reason why in the 
case in question such a condition is necessary or 
expedient. 

{v) As to form of application under this section, see Ord. 
27, post, p. 246. 



CoTirt may 
authorize 
sales of 
settled 
estates 
and of 
timber («?). 



Sale out 
of Court. 



16. It shall be lawful for the Court, if it shall 
deem it proper and consistent with a due regard 
for the interests of all parties entitled under the 
settlement, and subject to the provisions and re- 
strictions in this Act contained, from time to time 
to authorize a sale (x) of the whole or any parts 
of any settled estates or of any timber (not being 
ornamental timber) Q/) growing on any settled 
estates, and every such sale shall be conducted 
and confirmed in the same manner as by the 
rules and practice of the Court for the time being 
is or shall be required in the sale of lands sold 
under a decree of the Court (2). 

(w) As to who may petition, see sect. "23. 

A. sale out of Court has been directed under this section, the 
purchase-money being paid into Court ; such a sale may be 
made by public auction or private contract, subject to a 
reserved price to be fixed by the judge in chambers. Me 
Adams, 9 Ch. D. 116; hut bqq Re Dry den, 60 L. J., Ch. 752 ; and 
Be Harvey, 30 W. R. 697 ; where it was held that the Court 
had no jurisdiction to authorize a sale out of Court under this 
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Act. When property comprised copyholds as well as freeholds, 
the Court dirocted the oopyhblds to be enfranchised before the 
sale, and the costs of eniranchisement to be paid oat of the 
proceeds of the sale. • Ee Adair , L. R., 16 Eq. 124. 

The Court will only approve of particular sales, but will Q-eneral 
not give to the trustees a general power of sale {Re Feacoeky power. 
16 W. R. 100) ; except under special circumstances. Re 
Andrew y 26 "W. fe. 811. For form of order authorizing a sale, 
see Seton, pp. 1496 et seq. As to orders for sale with an inde- 
feasible title, see the Land Transfer Act, sect. 49. 25 & 26 

The Court will direct an inquiry before authorizing a sale of Vict. c. 63. 
settled land to the tenant for Hfe. Re Hilton, W, N, 1866, 
p. 107 ; see also note (A), ante, p. 105. 

As to sales of mines and minerals apart from the surface, 
Re Law, 7 Jur., N. S. 611 ; Re Milward, L. R., 6 Eq. 248 ; 
and see sect. 19, infra. 

By the Confirmation of Sales Act, 1862 (25 & 26 Vict. c. 108), 
8. 2, it is provided that trustees may dispose of the surface or 
minerals separately with the sanction of the Court. 

{x) This Act gives no power to the Court to authorise 
exchanges, which have hitherto been effected under the In- 
closure Acts. A tenant for life has now power to effect 
exchanges of settled land, under the Settled Land Act, 1882, 
ante, p. 105, note (A). 

(y) As to ornamental timber, see ante, p. 69. 

Every petition is to contain in the body thereof, or in a 
schedule, or by plan annexed, a detailed description of the 
property, Ord. 2, post, p. 241; and such description must be 
contained in the order for sale. Re Roper, 2 N. R. 442. 

(z) See generally as to the practice of the Court with regard 
to sales under this Act, Dan. Ch. Pr. 2323 ; see, also, Middleton, 
p. 19. 

17. [Eepealed by Settled Land Act, 1882, s. 64.] ?^°^|^f- 

(«) This section is re-enacted, with a variation, by sect. 36 of protec- 
the Settled Land Act, 1882, ante, p. 75. tion (a). 

18. When any land is sold for building pur- Consider- 
poses it shall be lawful for the Court, if it shall landsoid 
see fit, to allow the whole or any part of the con- i^g^^Jr^be 
sideration to be a rent issuing out of such land, » fee-faim 
which may be secured and settled in such manner 

as the Court shall approve. 

19. On any sale of land any earth, coal, stone. Minerals, 

, , _ &c. maybe 

or mineral may be excepted, and any rights or excepted 
privileges may be reserved, and the purchaser BaiS(<^). 
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Court may 
authorize 
dedication 
of any part 
of settled 
estates for 
streets, 
roads and 
other 
works (c). 



may be required to enter into any covenants or 
submit to any restrictions which the Court may 
deem advisable. 

(b) The Court has jurisdiction to sell the mines apart from the 
surface, and on such sale to grant rights of using the surface for 
the purpose of working the mines sold. Me Law, 7 Jur., 
N. S. 511; He Mallin, 3 Giff. 126. A rent in respect of the 
surface damaged from time to time may be reserved. Se Mil' 
ward, L. H., 6 Eq. 248. Fart of the surface may be included 
in a lease of minerals. Se JRevely^ 11 "W. R. 744. * 

20. It shall be lawful for the Court, if it shall 
deem it proper and consistent with a due regard 
for the interests of all parties entitled under the 
settlement, and subject to the provisions and re- 
strictions in this Act contained, from time to time 
to direct that any part of any settled estates be 
laid out for streets, roads, paths, squares, gardens, 
or other open spaces, sewers, drains, or water- 
courses, either to be dedicated to the pubHc or 
not {d) ; and the Court may direct that the parts so 
laid out shall remain vested in the trustees of the 
settlement, or be conveyed to or vested in any 
other trustees upon such trusts for securing the 
continued appropriation thereof to the purposes 
aforesaid in all respects, and with such provisions 
for the appointment of new trustees when required, 
as by the Court shall be deemed advisable. 

(c) The Court wiU not always require plans to be produced. 
Re Hargrave, 16 "W, R. 64, 

(d) This section does not empower the Court to direct the 
carrying out of drainage for agricultural purposes. The powers 
given by this and the following sections have reference exclu- 
sively to the development of land for building purposes. Foynder 
V. Cooky 60 L. J., Oh. 763. 



As to lay- 21. Where any part of any settled estates is 
making ^ directed to be laid out for such purposes as afore- 
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said, the Court may direct that any such streets, and exe- 
roads, paths, squares, gardens, or other open spaces^ maintej^ 
sewers, drains, or watercourses, including all ne- ioa^*^d 
cessary or proper fences, pavings, connections, and ^^^L ^ 
other works incidental thereto respectively, be expenses 
made and executed, and that all or any part of 
the expenses in relation to such laying out and 
making and execution be raised and paid by means 
of a sale or mortgage of or charge upon all or any 
part of the settled estates, or be raised and paid 
out of the rents and profits of the settled estates 
or any part thereof, or out of any moneys or 
investments representing moneys liable to be laid 
out in the purchase of hereditaments to be settled 
in the same manner as the settled estates, or out 
of the income of such moneys or investments, or 
out of any accumulations of rents, profits, or 
income; and the Court may also give such direc- 
tions as it may deem advisable for any repair or 
maintenance of any such streets, roads, paths, 
squares, gardens, or other open spaces, sewers, 
drains, or watercourses, or other works, out of 
any such rents, profits, income, or accumulations 
during such period or periods of time as to the 
Court shall seem advisable. 

{e) This section extends tlie provisions of the repealed act, 
39 & 40 Vict. 0. 30, s. 1. . 

22. On every sale or dedication to be effected How sales 
as hereinbefore mentioned the Court may direct cations wre 
what person or persons shall execute the deed of ^^ted 
conveyance; and the deed executed by such person 5?der the 

•^ . direction 

or persons shall take effect as if the settlement of the 
had contained a power {h) enabling such person or ^ 
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Amend- 
ment of 
petition. 
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of con- 
struction. 

Setting 



persona to effect such sale or dedication, and so as 
to operate (if necessary) by way of revocation and 
appointment of the use or otherwise, as the Court 
shall direct. 

{jg) Ab to conveyances on sales under this Act being settled 
by the Court, see He Eyre, 4 K. & J. 268. See also Seton, 
p. 1503. 

Where the legal estate was vested in eleven'persons it was 
held that the Court had no power to direct that one only of 
such persons should execute me conveyance. Me Mole, W, K. 
1868, p. 70. 

(A) The Court has ordered a sale notwithstanding the exist- 
ence of a power of sale in the settlement. Me Thompson, Johns. 
424 ; JRe Morgan, L. R., 9 Eq. 687. 

The order for sale binds both the legal and equitable interest. 
Eyre V. Saunders, 7 W. R. 366. 

23. Any person entitled to the possession or to 
the receipt of the rents and profits of any settled 
estates for a term of years determinable on his 
death, or for an estate for life or any greater 
estate, and also any person entitled (a) to the 
possession or to the receipt of the rents and profits 
of any settled estates as the assignee of any 
person who but for such assignment would be 
entitled to such estates for a term of years deter- 
minable with any life, or for an estate for any life 
or any greater estate, may apply to the Court by 
petition in a summary way to exercise the powers 
conferred by this Act (b). 

(a) "Entitled" means beneficially entitled. Grey v. Jen^ 
kins, 26 Beav. 361 ; see also Taylor v. Taylor, L. R., 1 Ch. D. 
430 ; S. C. on appeal L. R., 3 Ch. D. 146. 

{h) Where after a petition had been served and advertised 
the petitioner died, it was held that the petition might be 
amended and a new petitioner substitute. Re Wilkinson, 
L. R., 9 Eq. 71. 

Questions of construction wiU not be tried on petition under 
this Act, but an order for sale may be made on the petition of 
persons in whom, or one of them, the entire beneficial interest 
is vested, reserving the question. Ee Williams, 20 W. R. 967. 

A petition under this Act cannot be set down for hearing 
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until the expiration of twenty-one days after tlie publication down of 
of the last of the advertisements, as required by Cons. Ord. petition. 
XLI. r. 20, although the petitioner may thereby be thrown 
over the long vacation. Se Townsend, L. R., 14 Eq. 433 ; 
but see Be Taylor, ib. 557. 

As to petitions under this Act, see Ords. 2 and 31, post, pp. 
241, 246 ; see also Appendix, Form 1. 

24. Subject to the exceptions hereinafter con- with 
tained, every application to the Court must be sent such 
made with the concurrence or consent of the ^if^^l 
following parties, namely : 

Where there is a tenant in taU under the settle- 
ment in existence and of full age, then the 
parties to concur or consent shall be such 
tenant in tail, or if there is more than one 
such tenant in tail, then the first of such 
tenants in tail and all persons in existence 
having any beneficial estate or interest under 
or by virtue of the settlement prior to the 
estate of such tenant in tail, and all trustees 
having any estate or interest on behalf of any 
unborn child prior to the estate of such tenant 
in tail ; 
And in every other case the parties to concur or 
consent shall be all the persons in existence 
having any beneficial estate or interest under 
or by virtue of the settlement, and also all 
trustees having any estate or interest on 
behalf of any unborn child (c). 

(c) Under the repealed Act of 1856 all persons beneficially Consents, 
interested must have concurred in the application. Grey v. 
Jenkins, 26 Beav. 351 ; see also Be Merry, 15 W. R. 307. 

Property was devised on trust after the death of the tenant 
for life to sell and divide the proceeds among numerous persons 
absolutely, with power for the trustee to give receipts ; on a 
petition by the tenant for life for sale of the property, the 
consent of all the beneficiaries was held to be necessary. Be 
Ives, 3 Ch. D. 690. 
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The Court has, however, dispensed with service on persons 
remotely interested. Me Marquis of Cholmondelep, W. N. 1866, 
p. 388. 

The persons whose consent is here required to an application 
are persons whose consents are capable of being obtained. 
Therefore, where freeholds were limited in trust for A. for 
life, with remainder (subject to a power of appointment by A.) 
in trust " for the person whom A. should leave her heir-at-law ' ' 
in fee ; it was held that an order for sale was not invalid by 
reason of the non-concurrence of the unascertained contingent 
remainderman. Beioley v. Carter ^ L. B., 4 Gh. A. 230 ; see 
also Re Strutt, L. R., 16 Eq. 629. 

Land was devised to trustees in trust for A. for life, and 
after her death upon trust to sell and hold the proceeds upon 
trusts mentioned in the will, with the usual power to give 
receipts : it was held that the consent of persons interested in 
the proceeds of sale was not necessary to an order authorizing 
the trustees to grant building leases under the Settled Estates 
Acts. Me Fotty 16 Eq. 631, n. 

A testator, being entitled to land in fee, subject to a shifting 
clause, if he died without leaving issue living at his death 
who should attain twenty-one years, in favour of A., devised 
all his real estate upon trust for sale, and died, leaving four 
children, the eldest of whom was twelve years old ; it was 
held that A.'s interest was too remote to entitle him to oppose 
an order for sale. Re Spurway, 10 Ch. D. 230. 

It has been held that trustees cannot concur on behalf of a 
bom child. Me Ives, 3 Ch. D. 690 ; see also Re Dendy, 4 Ch. 
D. 879. 

By Ord. XVI. r. 7, of the Rules of Court, 1875, beneficiaries 
may be represented in actions by their trustees. Re Cooper j 
Cooper V. Vesey, 20 Ch. D. 611. And in an action for sale and 
partition, it was held that trustees for sale sufficiently repre- 
sented their cestuis qtie trtistSy and a sale and partition were 
directed without notice to the parties beneficially interested. 
Stare v. Gage, 8 Ch. D. 451. And in Simpson v. Denny, 
10 Ch. D. 28, Jessel, M. R., said that Ord. XVI. r. 7, appUes 
to actions under the Partition Acts. 

By sect. 30, post, p. 223, notices of applications are to be 
served on all trustees, &c. 



Court may 
dispense 
with con- 
sent in 
respect of 
ceitain 
estates (d). 



25. Provided always, that where an infant is 
tenant in tail under the settlement, it shall be 
lawful for the Court, if it shaU think fit, to dis- 
pense with the concurrence or consent of the per- 
son, if only one, or all or any of the persons, if 
more than one, entitled, whether beneficially or 
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otherwise, to any estate or interest subsequent to 
the estate tail of such infant. 

(d) This is a new enactment. 

As to consents on behalf of infants tenants in tail by their 
guardians, see Ords. 6, 9, 11, post, p. 242. 

26. Provided always, that where on an applioa- Notice to 
tion under this Act the concurrence or consent of to persons 
any such person as aforesaid shall not have been ^^ent to* 
obtained, notice shaU be given to such person in or concur 
such manner as the Court to which the application appiica- 
shall be ma^e shaU direct, requiring him to notify *^°"(^>- 
within a time to be specified in such notice whether 
he assents to or dissents from such application, or 
submits his rights or interests so far as they may 
be affected by such application to be dealt with by 
the Court, and every such notice shall specify to 
whom and in what manner such notification is to 
be delivered or left. In case no notification shall 
be delivered or left in accordance with the notice 
-and within the time thereby limited, the person to 
or for whom such notice shall have been given or 
.left shall be deemed to have submitted his rights 
and interests to be dealt with by the Court. 

{e) This section re-enacts the provisions contained in sect. 2 37 & 38 
of the repealed Act of 1874. Vict. c. 33. 

Beal property was setlled in trust for J. for life, with re- 
mainder for her children, and in default of such children for S. 
and E., but if either should die without leaving* issue who 
should attain twenty-one, for the survivor absolutely: J., 
S. and E. had powers of appointment and of sale of the pro- 
perty. E. 's interest was settled on her marria&fe ; J. was living 
unmarried ; on a petition by the trustees and J. for approval 
of a contract for the sale of part of the property, it was held 
that the children of E. were necessary parties, and that notice . 
of the petition, must under the Act of 1874, be served on their 
father. JRe Bendy, 4 Oh. D. 879. 

Where the consent of a person of unsound mind, not so found 
by inquisition, is required to a petition under this Act, 
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notice should be served on him personally and also on the 
person in whose care he is. Re Crabfreej L. B., 10 CSh. A. 201. 

As to dispensing with consents under this section, see as to 

legatees with charges on the property, £e Legge, 6 W. R. 20 ; 

.Re Parry* 8 Willy 34 Beay. 462 ; and as to lunatics having 

remote interests, Re Franklin^ 7 W. B. 45 ; and see sect. 28, 

infra. 

As to notice under this section, see Ord. 4, post, p. 241, 
and Ord. 22, post^ p. 246. 

Court may 27i Provided also, that where on an application 
with notice Tinder this Act the concurrence or consent of any 
?^ such person as aforesaid shaU not have been 
stan^m. o^t^^^d, and in case such person cannot be found, 
or in case it shall be uncertain whether he be living 
or dead, or in case it shall appear to the Court 
that such notice as aforesaid cannot be given to 
such person without expense disproportionate to 
the value of the subject-matter of the application, 
then and in any such case the Court, if it shall 
think fit, either on the ground of the rights or 
interests of such person being small or remote, or 
being similar to the rights or interests of any other 
person or. persons, or on any other ground, may by 
order dispense with notice to such person, and such 
person shall thereupon be deemed to have sub- 
mitted his rights and interests to be dealt with by 
the Court. 

(/) This is a new enactment. 

Where one of the persons interested was a married woman, 
residing in New Zealand, the Court refused to make an order 
without serving her with notice by letter, requiring her to 
notify her assent or dissent within a limited time. Re Rylar, 
24 W. R. 949. 

See as to circumstances under which the Court has dispensed 
with service. Re Chamberlain, 23 W. R. 862 ; Re Lewis, 24 
W. K 103. 

Court may 28. An order may be made upon any application 
witticon- notwithstanding that the concurrence or consent 
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of any suoh person as aforesaid shall not have been sent, hav- 

obtained or shall have been refased, but the Court S^e^ 

in considering the application shaU have regard to Sa?^t^e- 

the number of persons who concur in of consent '®^*5 °* 

,* , parties. 

to the application, and who dissent therefrom, or 
who submit or are to be deemed to submit their 
rights or interests to be dealt with by the Court, 
and to the estates or interests which such persons 
respectively have or claim to have in the estate 
as to which such application is made ; and every 
order of the Court made upon such application 
shall have the same effect as if all such persons had 
been consenting parties thereto. 

29. Provided nevertheless, that it shall be law- Petition 
ful for the Court, if it shall think fit, to give effect granted 
to any petition subject to and so as not to affect ^nsent, 
the rights, estate, or interest of any person whose riS^of 
concurrence or consent has been refused, or who non-con- 

renting 

has not submitted or is not deemed to have sub- parties, 
mitted his rights or interests to be dealt with by 
the Court, or whose rights, estate, or interests 
ought in the opinion of the Court to be ex- 
cepted (^). 

{ff) Orders are made nnder the corresponding sect. 18 of the 
Act of 1856, saying the rights of numerous pecuniary legatees. 
JRe Leggey 6 W. R. 20 ; Ee FarryU Willy 34 Beav. 462. 

30. Notice of any application to the Court Notice of 
under this Act shall be served on all trustees who JJ^e^*^^^ 
are seised or possessed of any estate in trust for !^ljj[g°^ 
any person whose consent or concurrence to or in tees,&c.(A) 
the application is hereby required, and on any 

other parties who in the opinion of the Court 
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Court 
direct (Q. 



ought to be 80 served, unless the Court shall think 
fit to dispense with such notice. 

(A) Evidence of service on trustees under this section must 
be produced. Ord. 16, post, p. 244. 

Notice of 31. Notice of any application to the Court 
to ^e given Under this Act shall, if the Court shall so direct, 
papersif ^^* ^^^ otherwise, be inserted in such newspapers 
as the Court shall direct, and any person or body 
corporate, whether interested in the estate or not, 
may apply to the Court by motion for leave to be 
heard in opposition to or in support of any appli- 
cation which may be made to the Court under this 
Act ; and the Court is hereby authorized to permit 
such person or corporation to appear and be heard 
in opposition to or support of any such application, 
on such terms as to costs or otherwise, and in such 
manner, as it shall think fit. 

Advertise- («) Tliifl section varies tlie provisions of 19 & 20 Vict. o. 120, 

ments. s. 20. 

Advertisements are only directed under special circumstances. 
Jte Lord Kilmorey, 26 W. R. 64. 

Advertisements have been held to be sufficient, notwith- 
standing omissions or errors with regard to names or addresses 
of petitioners and others. JRe Whiteley, L. R., 8 Eq. 674 ; 
Re Bicknell, L. R., 14 Eq. 467; EeJSermley, L. R., 16 Eq. 316 ; 
Re Snellf 19 W. R. 1000. So, where after advertisement, but 
before hearing of the petition, a female petitioner married, 
fresh advertisements were dispensed with. Re Marshall, L. R., 
16Eq. 66. 



No appli- 
cation 
imder this 
Act to be 
granted 
where a 
similar 
application 
has been 
rejected by 
Parlia- 
ment. 



32. The Court shall not be at liberty to grant 
any application under this Act in any caso where 
the applicant, or any party entitled, has previously 
applied to either House of Parliament for a private 
Act to effect the same or a similar object, and 
such application has been rejected on its merits (Ar), 
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or reported against T)y the j udges to whom the bill 
may have been referred (l). 

(k) The Court will, in the absence of evidence to the contrary, 
Assume that a rejection by Parliament was on the merits. 
He Wilson, 1 L. T., N. S, 25 ; Shrewsbury v. Scott, 6 0. B., 
N. S. 221. 

■ (/) Evidence must be produced to satisfy the Court on these 
points. See Settled instates Act Orders, 1878, Ord. 17, post^ 
p. 244. 

33. The Court shall direct that some sufficient JJo*ic® ^^ 

\ ft , ' the exer- 

notice of any exercise of any of the powers con- ciae of 
f erred on it by this Act shall be placed on the le^^n^ 
settlement or on any copies thereof, or otherwise ^th^ 
recorded in any way it may think proper, in all 6ourt(w). 
cases where it shall appear to the Court to be 
practicable and expedient for preventing fraud or 
mistake. 

{m) "Where the land dealt with is in a register county, notice 
under this section may be given by directing a memorial of the 
order to be registered. See Ord. 23, post, p. 245. 

34. All money to be received on any sale Payment 
effected under the authority of this Act, or to be catio^?of ' 
set aside out of the rent or payments reserved on ^^^^ 
any lease of earth, coal, stone, or minerals as from sai^ 

. • <» 1 /^ T 1 • -I , or set aside 

aforesaid, may, if the Court shall thmk fit, be paid out of rent, 

&c re~ 

to any trustees of whom it shall approve, or other- served on 
wise the same, so far as relates to estates in Eng- i^^?„). 
land, shall be paid into Court ex parte the appli- 
cant in the matter of this Act, and so far as relates 
to estates in Ireland shall be paid into the Bank 
of Ireland to the account of the accountant-general 
ex parte the applicant in the matter of this Act ; 
and such money shall be applied as the Court shall 
from time to time direct to some one or more of 
the foUowing purposes (o), namely,— 

So fax as relates to estates in England the pur- 

B. Q 
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chase or redemption of the land tax, and so 
far as relates to estates in Ireland the purchase 
or redemption of rentoharge in lieu of tithes, 
crown rent, or quit rent. 

The discharge or redemption of anj incumbrance 
affecting the hereditaments in respect of which 
such money was paid, or affecting any other 
hereditaments subject to the same uses or 
trusts; or 

The purchase of other hereditaments to be 
settled in the same manner as the heredita- 
ments in respect of which the money was 
paid {p) ; or 

The payment to any person becoming absolutely 
entitled (q). 

(n) This section varies 19 & 20 Vict. c. 120, s. 23. 

{o) But now money paid into Court under this Act may, in 
addition to the mode of dealing therewith authorized by this 
and the following sections, be applied and invested as capital 
money arising under the Settled Land Act, 1882. See sect. 32 
of that Act, ante, p. 72. 

(p) The Court has no power under this Act to charge, mort- 
gage, or sell part of a settled estate in order to raise money for 
making roads and sewers on building land forming other part 
of the estate, nor to apply for that purpose money liable to be 
laid out in the purchase of land to be settled to Uie same uses 
as tiie settled estate. £e Vetiour, 2 Ch. D. 522. 

The Court may, however, order purchase money under this 
section to be expended in permanent improvements, such as the 
erection of new buildings on, or drainage of the settled estate. 
Be Newman, L. R., 9 Ch. A. 681 ; Be Clitheroe, 17 W. R. 346 ; 
Drake v. Trefusis, L. R., 10 Ch. A. 367; Be Speer, 3 Ch. D. 
262. 

(q) It was held by the late Vice-chancellor Malins that it is 
not necessary for a tenant in tail to execute a disentailing deed 
in order to entitle him to have the proceeds of sale of settled 
estate paid to him out of Court. Be Bow, L. R., 17 Eq. 300 ; 
and Be Wood, L. R., 20 Eq. 372. But in Be Broadwood 
(1 Ch. D. 438), Jessel, M. R., required a disentailing deed to be 
executed ; and this view was confirmed by the Court of Appeal 
in Be Beynolda (3 Ch. D. 61). An affidavit of no incumbrances 
will be required. Thomhill v. Milbank, 12 W. R. 523. 

For forms of orders under this section, see Seton^ 531, 533. 
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The Court has ordered the proceeds of the sale of settled 
estates, sold daring the life of a tenant for life, to be paid to 
the trustees to be held by them upon the trusts declared in the 
settlement. £e Morgan, L. B., 9 Eq. 587. 

The proceeds of sales under this Act must be treated as 
realty. FosUr y. Foster, 1 Ch. D. 688 ; Mildmay y. Quiche, 6 
Ch. D. 563. So, too, as regards capital money arising under 
the Settled Land Act, 1882, ante, p. 55. 

In a partition suit real estate was ordered to be sold and the Conyer- 
proceeds of sale were paid into Court. Three of the persons *^°'^* 
entitled died intestate, leaving their father their heir-at-law 
and sole next of kin. He took out administration, but died 
intestate. It was held that he took the children's shares as 
their heir-at-law, but that on his death they passed to his 
personal representatire as money. Mordaunt y. Benwell, 19 
Ch. D. 302, 

35. The application of the money in manner Trustees 
aforesaid may, if the Court shall so direct, be made moneys*in 
by the trustees (if any) without any application to certain 
the Court (s), or otherwise upon an order of the outappu- 
Court upon the petition of the person who would court (r). 
be entitled to the possession or the receipt of the 

rents and profits of the land if the money had 
been invested in the purchase of land {t). 

(r) A similar mode of proceeding is still to be followed 
where money in Court under this Act is intended to be applied 
as capital arising under the Settled Land Act, 18S2, see 
ante, p. 72. 

{») See Be Peaeoek, 15 W. It. 100. On a petition for con- 
firmation of a contract for sale, the Court directed the inyest- 
ment of the purchase money in manner provided by sect. 34, 
supra^ without any further application. Re Hoare, 30 W. It. 
177. 

U) In making an order for interim investment, the Court 
oraered the particular investment proposed to be specified in 
the order. Me Taylor, 28 W. R. 594. 

As to service on persons interested of a petition for invest- 
ment, see Be Bolton Estates Act, 19 W. B. 429. 

36. Until the money can be applied as afore- Until 
said, the same shall be invested as the Court shall tS^appiS? 
direct in some or one of the investments in which ^^^ed^^Mid 
cash imder the control of the Court is for the time dividends 

to be paid 

q2 
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to par- 
ties en- 
titled (u). 



being authorized to be invested, and the interest 
and dividends of such investments shall be paid to 
the person who would have belen entitled to the 
rents and profits of the land if the money had 
been invested in the purchase of land. 

(m) This section varies 19 & 20 Vict. c. 120, s. 25. 

This section gives statutory confirmation to the decisions in 
^ Thorold, L. R, 14 Eq. 31 ; Re Toddy, L. R., 16 Eq. 632. 

As to investments of cash under the control of the Court, see 
Gh. Funds Rules, 1874, r 65. See also as to the necessity for a 
written request for investment by the person paying in the 
money, JRe Woodcock^ L. R., 13 Eq. 183. 



Court may 
direct 
application 
of money 
in respect 
of leases 
or rever- 
sions 
as may 
appear 
just (a-). 



Effect of 
section. 



37. Where any purchase money paid into Court 
under the provisions of this Act shall have been 
paid in respect of any lease for a life or lives or 
years, or for a life or lives and years, or any estate 
in lands less than the whole fee simple thereof, or 
of any reversion dependent on any such lease or 
estatcj it shall be lawful for the Court, on the 
petition of any party interested in such money, to 
order that the same shall be laid out, invested, 
accumulated, and paid in such manner as the said 
Court may consider will give to the parties in- 
terested in such money the same benefit therefrom 
as they might lawfully have had from the lease, 
estate, or reversion in respect of which such money 
shall have been paid, or as near thereto as may be. 

' [x) This provision is similar to sect. 74 of the Lands Clauses 
Consolidation Act, 1845. An almost identical provision is 
contained in sect. 34 of the Settled Land Act, 1882, ante, 
p. 73. 

• The effect of this provision is '^ to enable the Court, at its 
discretion, to apply to matters arising out of this Act the prin- 
ciples of apportionment which obtain under the Lands Claused 
Consolidation Act, whether as between tenants for life and 
remaindermen, or as between termors and reversioners, or as 
between lessors and lessees." Middleton, p. 47. 
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38. The Gourt shall be at liberty to exercise Court may 

GXGFC1S6 

any of the powers conferred on it by this Act, powers re- 
•whether the Gomt shall have already exercised l^t^y' 
any of the powenS conferred by this Act in respect ^^^J®^ 
of the same property or not; but no such powers if expressly 
shall bo exercised if an express declaration that tived(y). 
they shall not be exercised is contained in the 
settlement : Provided always, that the circum- 
stance of the settlement containing powers to effect 
similar purposes shall not preclude the Court from 
exercising any of the powers conferred by this 
Act, if it shall think that the powers contained in 
the settlement ought to be extended. 

Cv) This section varies 19 & 20 Vict. c. 120, s. 26. 

As to what constitutes an express declaration, see Se WiU 
liamsy W. N. 1878, p. 189. 

The Court will not dispense with a consent required by the 
settlement to the exercise of a power. Re Earle^ 2 H. & M. 196. 

39. Nothing in this Act shall be construed to Court not 
empower the Court to authorize any lease, sale, or rize any 
other act beyond the extent to whidi, in the couid^ot 
opinion of the Court, the same might have been authorised 
authorized in and by the settlement by the settlor ^7 ^^ 

, . , settlor. 

or settlors^ 

40. After the completion of any lease or sale Acts of the 
or other act under the authority of the Court, and pr^^ssed 
purporting to be in pursuance of this Act, the ^f^^^^ct 
same shall not be invalidated on the ground that ?ot t? ^ 
the Court was not hereby empowered to authorize dated (z). 
the same, except that no such lease, sale, or other 

act shall have any effect against such person as 
herein mentioned whose concurrence or consent 
ought to be obtained, or who ought to be served 
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CoRtS. 



Hides and 
orders {a). 



with notice, or in respect of whom an order dis- 
pensing with such fierviee ought to be obtained in 
the case where such concurrence or consent has not 
been obtained and such service has not been made 
or dispensed with. 

{z) The effect of this section (varying 19 & 20 Vict. c. 120, 
sect. 28) is that after completion of a lease, sale, &c., no objec- 
tion can be taken on the ground of informality or excess of 
jurisdiction {Ee Thompsofij Johns. 422; Beioley y. Carter, L. B., 
4 Gh. A. 230), except as against persons beneficially interested 
whose concurrence has not been obtained. Be Shepheard, L. B., 
8 Eq. 671. Objections may be raised before completion by 
summons, ib. 

41. It shall be lawful for the Court, if it shall 
think fit, to order that all or any costs or expenses 
of all or any parties of and incident to any appli- 
cation under this Act, shall be a charge on the 
hereditaments which are the subject of the appli- 
cation, or on any other hereditaments included in 
the same settlement and subject to the same 
limitations; and the Court may also direct that 
such costs and expenses shall be raised by sale or 
mortgage of a sufficient part of such heredita- 
ments, or out of the rents or profits thereof, such 
costs and expenses to be taxed as the Court shall 
direct. 

For form of order as to costs, see Seton. 

42. General rules and orders of Court for 
carrying into effect the purposes of this Act, and 
for regulating the times and form and mode of 
procedure, and generally the practice of the 
Court in respect of the matters to which this Act 
relates, and for regulating the fees and allow- 
ances to all officers and solicitors of the Court in 
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respect to such matters, stall be made [so far as 
relates to ])^*oceedings in England by any three or 
more of the following persons^ of whom the Lord 
Chancellor shall be one, namelyy the Lord Chan-^ 
cellor, the Lord Chief Justice of England^ the 
Master of the Rollsj the Lord Chief Jtcstice of 
the Common PleaSy the Lord Chief Baron of the 
Exchequer, and four other judges of the Supreme 
Court of Judicature to be from time to time ap' 
pointed for the purpose by the Lord Chancellor in 
mating under his handy such appointment to con- 
tinue for such time as shall be specified thereiny 
and"] (6) so far as relates to proceedings in Ireland 
by any three or more of the following persons, of 
whom the Lord Chancellor of Ireland shall be one, 
namely, the Lord Chancellor of Ireland, the Lord 
Chief Justice of Ireland, the Master of the Eolls 
in Ireland, the Lord Chief Justice of the Common 
Pleas, and the Lord Chief Baron, and four other 
judges of the superior courts in Ireland to be 
from time to time appointed for the purpose by 
the Lord Chancellor of Ireland in writing under 
his hand, such appointment to continue for such 
time as shall be specified therein, and such rules 
and orders may from time to time be rescinded 
or altered by the like authorities respectively, and 
all such rules and orders shall take effect as 
general orders of the Court. 

(d) The general rules and orders issued for England under General 
this seotion, and known as the SettledEstates Acts Orders, 1878, rules, &c. 
and which came into operation on the 7th of January, 1879,. 
will be found post^ p. 241. 

{b) The woras in italics are repealed by sect. 29 of the Judi- 42 & 43' 
cature (Officers) Act, 1879, without prejudice to things done or Yict. c. 78. 
rights of parties accrued before the commencement of that Act. 
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43. All general rules and orders made as: 
aforesaid shall be laid before each House of Par- 
liament within forty days after the making 
thereof if Parliament is then sitting, or if not, 
within forty days after the commencement of the 
then next ensuing session, and if an address is 
presented to her Majesty by either House of. 
Parliament within the next subsequent forty days 
on which the said House shall have sat, praying 
that any such rule or order may be annulled, her 
Majesty may thereupon by Order in Council 
annul the saine, and the rule or order so annulled 
shall thenceforth become void and of no effect, 
but without prejudice to the validity of any pro- 
ceedings which may in the meantime have been 
taken under the same. 



Concur- 
rent juris- 
diction of 
the Court 
of Chan- 
cery of the 
County 
Palatine 
of Lan- 
caster. 



44. The powers vested in the High Court of 
Justice by this Act may, so far as relates to 
estates within the County Palatine of Lancaster, 
be exercised also by the Court of Chancery of 
the said County Palatine ; and general rules 
and orders of Court for the purposes aforesaid, so 
far as relates to proceedings in the said Court of 
the said County Palatine, shall be made by the. 
Chancellor of the Duchy and County Palatine 
of Lancaster, with the advice and consent of any 
one or more of the persons authorized under this 
Act to concur in the making of general rules and 
orders relating to proceedings in England, and 
also with the advice and consent of the Vice- 
Chancellor of the said County Palatine. 
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46. It shall and may be lawful for any person Appiica- 

Vfhb under the provisions of this Act may make lease or 

an appUcation to the Court of Chancery in Ire- '^l^^^ 

land for the lease or sale of a settled * estate, may- be 

. made to 

instead of making such application to the said Landed 
Court of Chancery in Ireland to apply to the Court (e). 
Landed Estates Court, Ireland, for the purpose of ■ 
having the lease or sale of such settled estate 
under the said last-mentioned Court; and there- 
upon it shall be lawful for the said Landed 
Estates Court, Ireland, to exercise aU the powers 
conferred upon the Court orf Chancery in Ireland 
in relation to leases or sales of such nature under 
the provisions of this Act, save that the judge in 
the case of a sale shall himself execute the con- 
veyance to the purchaser under such sale, and 
save that such conveyance shall have the like 
operation and effect, and confer such indefeasible 
title to the purchaser as if such sale had been 
made and such conveyance had been executed 
upon an application for the sale of an incum- 
bered estate under the Act of the twenty-first 
and twenty-second years of her Majesty, chapter 
seventy-two: Provided always, that the Landed 
Estates Court, Ireland, shall make such investi- 
gation of the title and circumstances of the said 
estates as shall appear expedient, and also in cases 
of sales as in other cases preliminary to sales con- 
ducted in the said Landed Estates Court, Ireland: 
Provided also, that every decision and order in 
the course of such proceedings shall be subject to 
appeal to the Court of Appeal in Chancery as in 
other cases under the said Act. 

{c) The jurisdiction of the Landed Estates Court in Ireland Ireland. 
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is merged in the Chancery Division of the High Ck)urfc of 
Chancery in Ireland. See sects. 4, 36, of tiie Judicature (Ire- 
land) Act, 1877, 40 & 41 Vict, c. 67. 

Tenants 46. It shall be lawful for any person entitled 

may grant* to the possession (e) or to the receipt of the rents 
1^1 aad profits of any settled estates for an estate for 
years (d). qj^j jjfg^ Qp fQj, ^^ ^^^j^ of years determinable with 

any life or lives, or for any greater estate, either 
in his own right or in right of his wife, unless the 
settlement shall contain an express declaration 
that it shall not be lawful for such person to make 
such demise ; and also' for any person entitled to 
the possession or to the receipt of the rents and 
profits of any unsettled estates as tenant by the 
courtesy, or in dower, or in right of a wife who is 
seised in fee without any application to the Court, 
to demise the same or any part thereof, except the 
principal man£on house and the demesnes thereof, 
and other lands usually occupied therewith, from 
time to time, for any term not exceeding twenty- 
one years so far as relates to estates in England, 
and thirty-five years so far as relates to estates in 
Ireland, to take effect in possession at or within 
one year next after the making thereof ; provided 
that every such demise be made by deed, and the 
best rent that can reasonably be obtained be 
thereby reserved, without any fine or other benefit 
in the nature of a fine, which rent shall be incident 
to the immediate reversion; and provided that 
such demise be not made without impeachment 
of waste, and do contain a covenant for payment 
of the rent, and such other usual and proper 
covenants as the lessor shall think fit, and also 
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a condition of re-entry on nonpayment of the rent 
for a period of twenty-eight days after it becomes 
due, or for some less period to be specified in that 
behalf; and provided a counterpart of every deed 
of lease be executed by the lessee. 

rrf) This section varies 19 & 20 Vict. o. 120, s. 32. 

This power is entirely superseded by the more extensive 
powers of leasing given to tenants for life by the Settled Land 
Act, 1882, sect. 6, ante, p. 31. 

(^) As to what constitutes possession or receipt of the rents 
and profits, see Me Taylor^ L. R., 20 Eq. 297. See also 
Middleton, p. 46. 

47. Every demise authorized by the last pre- Against 

Tirhom such 

ceding section shall be valid against the person leases PhaU 
granting the same, and all other persons entitled 
to estates subsequent to the estate of such person, 
under or by virtue of the same settlement if the 
estates be settled, and in the case of unsettled 
estates against the wife of any husband granting 
such demise of estates to which he is entitled in 
right of such wife, and against all persons claim- 
ing through or under the wife or husband (as the 
case may be) of the person granting the same. 

48. The execution of any lease by the lessor or Evidence 
lessors shall be deemed sufficient evidence that a tion of 
counterpart of such lease has been duly executed S«jrt lease 
by the lessee as required by this Act. ^^ ^®^°* 

49. All powers given by this Act, and all Provision 
applications to the Court under this Act, and fants, lu- 
consents to and notifications respecting such ap- "* ^' 
plications, may be executed, made, or given by, 

and all notices under this Act may be given to 
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guardians on behalf of infants {t), and by or to- 
committees on behalf of lunatics {u), and by or 
to trustees or assignees of the property of bank- 
rupts, debtors in liquidation, or insolvents: Pro- 
vided nevertheless, that in the oases of infant or 
lunatic tenants in tail no application to the Court 
or consent to or notification respecting any appli- 
cation may be made or given by any guardian or 
committee without the special direction of the 
Court. 

(t) As to the appointment of guardians of inf antsj see 
Orders 8 and 10, post, p. 243. 

The consent of the infant's father is not sufficient {Re Caddicky 
7 W. R. 334), nor the consent of his testamentary- guardian. 
Me Jatnesy L. R, 6 Eq. 334. 

It would appear that by the combined effect of this section 
and of sect. 41 of the Conveyancing Act, 1881, guardians may 
grant leases for twenty- one years of the infant's land under 
sect. 46 of this Act {ante, p. 234) without the sanction of the 
Court. 

{u) Consent on behalf of a lunatic not so found by inquisition 
may be given by a guardian appointed by the Court for that 
purpose. Me Venner, L. R., 6 Eq. 249; JRe Clough, L. R., 15 
Eq. 284; see also aa to lunatics, Orders 6, 8, and \\, post, 
pp. 242, 243. The committee of a lunatic should obtain the 
permission of the Court in Lunacy before joining in An appli- 
cation. Re Woodcock, L. R., 3 Oh. A. 229. 

60. Where a married woman shall apply to 
the Court (a?), or consent to an application to the 
Court, under this Act, she shall first be examined 
apart from her husband touching her knowledge 
of the nature and effect of the application (y), and 
it shall be ascertained that she freely desires to 
make or consent to such application ; and such 
examination shall be made whether the heredita- 
ments which are the subject of the appUcation 
shall be settled in trust for the separate use of 
such married woman independently of her husband 
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or not ; and no clause or provision in any settle- 
ment restraining anticipation shall prevent the 
Court from exercising, if it shall think fit, any of 
the powers given hy this Act, and no such exercise 
shall occasion any forfeiture, anything in the 
settlement contained to the contrary notwith- 
standing. 

* (x) An affidavit of no settlement is not necessary for the pur- 
pose of obtaining an order for lease or sale under the Act, but 
will be required on payment out of Court of proceeds of sale. 
He Siandishy 25 W. R. 8. 

As to examination of a married woman, see Orders 13 and 14, Examina- 
postj p. 243 ; and for forms of certificate and request, see Ap- tion of 
pendix to Orders, Forms 7 — 11, pp. 250, 252. married 

A married, woman who is under age must be examined ; women, 
it is not sufficient for her to consent as an infant by a special 
guardian. Ite Broadwoodi L. K., 7 Ch. A. 323. 

^ ( y) The examination has been dispensed with where -the Dispensing 
int^st of a married woman is remote and sufficiently repre- with exa- 
s6nted by other parties {Re Lord de Tablet/, 11 W. B. 936), and mination. 
where the Court was satisfied that the order ask^ for would be 
beneficial to all parties, and that the delay necessary for taking 
the examination would be prejudicial. Be 'Salliddy, L. K., 
12 Eq, 199; and see Be Tfmne, 20 W. R. 587. 

61, The examination of such married woman, Exomina- 
when resident within the jurisdiction of the Court m^ried 
to which such application is made, shall be made Jow to 'be 
either by the Court or by some solicitor duly made when 
appointed by the Court for that purpose (2), who within the- 
shall certify under his hand that he has examined tion^of the 
her apart from her husband, and is satisfied that ^owwi^n^ 
she is aware of the nature and effect of the in- residing 
tended application, and that she freely desires to such juris- 
make or consent to the same (a). And when the ^*^°^* 
married woman is resident out of the Jurisdiction 
of the Court to which such application is made^ 
her examination may be made by any person 
appointed for that purpose by the Court, whether 
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lie is or is not a solicitor of the Court, and such 
person shall certify under his hand to the effect 
hereinbefore provided in respect of the examina- 
tion of a married woman resident within the 
jurisdiction. And the appointment of any such 
person not being a solicitor shall afford conclusiye 
evidence that the married woman was at the time 
of such examination resident out of the jurisdic- 
tion of the Court. 

(z) The solicitor appointed must not be the solicitor acting 
in the matter {Re Brealy^ 6 W. It. 613), nor the solicitor of 
the husband. Re NoyeSy 6 W. K. 7. 

{a) No person connected with the husband should be present 
during the examination. Re Bendy ahe^ 3 Jur., N. S. 727. 

52. Subject to such examination as aforesaid, 
married women may make or consent to any 
appUcations, whether they be of full age or in- 
fants (ft). 

{b) A married woman who is an infant is in the same posi- 
tion as if she were of full age, and must be examined accord- 
ingly. See Re Broadwood, L. R., 7 Ch. A. 323. 

53. Nothing in this Act shall be construed to 
create auy obligation on any person to make or 
consent to {d) any application to the Court or to 
exercise any power. 

(c) This section varies 19 & 20 Vict. c. 120, s. 40. 
\d) The Court will not dispense with consents required by 
the settlement. Re Marie, 2 H. & M. 196. 

54. For the purposes of this Act, a person shall 
be deemed to be entitled to the possession or to 
the receipt of the rents and profits of estates, 
although his estate may be charged or incumbered 
either by himself or by the settlor, or otherwise 
howsoever, to any extent ; but the estates or into- 
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rests of the parties entitled to any such charge or 
incumbrance shall not be affected by the acts of 
the person entitled to the possession or to the 
receipt of the rents and profits as aforesaid unless 
they shall concur therein. 

55. Provided always, that nothing in this Act Exception 
shall authorize any sale or lease beyond the term taflfl 
of twenty-one years of any settled estates in byActof 
respect of which, under the Act of the thirty- ■^^' 
fourth and thirty-fifth years of King Henry the 
Eighth, chapter twenty, " to embar feigned reco- 
very of lands wherein the King's Majesty is in 
reversion, or under any other Act of Parliament, 
the tenants in tail are restrained from hairing or 
defeating their estates tail, or where the reversion 
is vested in the Crown. 



56. Nothing, in this Act shall authorize the Saving 
granting of a lease of any oopyhold or cnstomaiy i^^'^of' 
hereditaments not warranted by the custom of "-«>"• 
the manor without the consent of the lord, nor 
otherwise prejudice or affect the rights of any 
lord of a manor. 



57. This Act shall, except as hereinafter pro- To what 

. . setUe- 

vided, apply to all matters existing at the time of ments this 
the passing of this Act, whether proceedings are ^J^. 
actually pending or not, and any proceedings in 
any such matter may be continued or taken under 
this Act as if the matter originated under this 
Act, or may be continued or taken under the Acts 
hereby repealed, or partly under this Act and 
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partly under the said repealed Acts as occasion 
may require ; Provided always, that the provisions 
in this Act contained respecting demises to be 
made without application to the Court shall ex-, 
tend only to settlements made after the 1st day of 
November, 185(5. 



Bepeal of 
Acts speci- 
fied in 
schedule. 



58. The Acts specified in the schedule to this 
Act are hereby repealed: Provided always, that 
this repeal shall not affect anything done or any 
proceeding taken under any enactment hereby 
repealed. 



Saving. 59. Nothing in this Act shall interfere with the 

exercise of any powers to authorize or grant leases 
conferred by any Act of Parliament not expressly 
repealed by this Act. 



Extent 
of Act. 

Com- 
mence- 
ment of 
Act. 



60. This Act shall not extend to Scotland. 

61. This Act shall commence on the 1st day of 
November, 1877. 



* 


SCHEDTJLE, 


Session and Chapter. 


Title or Short Title. 


19 & 20 Vict. c. 120.. 
21 & 22 Vict. c. 77 . . 
27 & 28 Vict. 0. 45 .. 
37 & 38 Vict. c. 33 . . 
39 & 40 Vict. 0. 30 . . 


An Act to facilitate leases and sales of 

Settled Estates. 
An Act to amend and extend the Settled 

Estates Act of 1866. 
An Act to further fl,mend the Settled 

Estates Act of 1856. 
The Leases and Sales of Settled Instates 

Amendment Act, 1874. 
The Settled Estates Act, 1876. . 
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ORDEES UNDER "THE SETTLED 
ESTATES ACT, 1877." 

1. The words ** settlement," *^ settled estates," and *'the Defini- 
Court," in these orders shall have the same interpretation as in tions. 

^® -^ct- S. E. Act, 

The words '^the Act" in these orders shall mean ''The bs. 2 3, 

Settled Estates Act, 1877 " ; ** the petition" sh^ mean a np. io3— 

petition under the Act ; and * * the judge " shall mean the judge 207. 

of the Court with whose name Uie petition shall be marked, 

or to whom the petition shall be transferred. 

2. All petitions, notices, affidavits, and other proceedings Title, &c. 
under the Act shall be entitled, ** In the matter of the estates of pdition. 
settled" [by the settlor or settlors, naming one of them, and Ord* 31, 
referring to the instrument by which the settlement shall have P* ^6* 
been created, and mentioning the parish or place and county ^PP* 

in which the lands, messuages, or tenemente proposed to lie ^^ » 

dealt with are situate] "and in the matter of * The Settled P* ^^' 

Estates Act, 1877,' " and every such petition shall be marked 

with the words, ** In the High Court of Justice, Chancery 

Division," and with the title of the judge before whom it is 

intended te be heard. (See Form, No. 1, in the Appendix 

hereto.) Upon the presentation of the petition, a day shall be Hearing. 

appointed for hearing not less (unless the judge gives special 

leave) than eight clear days after such presentetion, and in the 

computation of sudh eight clear days, Simdays and other days 

on which the offices are closed shall not be reckoned ; and every Descrip- 

petition shall, in the body thereof, or in a schedule thereto, or tion of the 

by a plan thereto annexed, contain a detailed description of the property. 

property proposed to be dealt with by such petition sufficient 

to identi^ the same. 

3. When a petition has been put into the paper for hearing. Petition 
and by reason of the parties not being ready, or for any other may be 
cause, the judge allows it to stand over generally, it may be restored 
put into tiie paper for a subsequent day, without any appuca- ^ paper, 
tion to the Court or judge, on the petitioner or his soUoitor 
applying for that purpose to the secretary of the Lord Chan- 
cellor or Master of the Bolls (as the case may be), and notice of 

the appointment of such subsequent day shall be given bv the 
petitioner or his solicitor, two clear days before the day nxed, 
to the other parties entitled to appear on such petition. 

4. The notice required to be given by the 26th section of the Notice 
Act, if given before the hearing (or if given after the hearing, under 
and the judge shall not otherwise direct), may, without any S. E. Act, 
other direction of the Court, be given within ihe jurisdiction 8. 26. 

of the Court, except in the case of a person of unsound mind, 
not so found by inquisition, by delivering to the person to be 

R. R 
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Forms, 
p. 248. 



Form 2, 
p. 247. 



Guardian 
of infant. 



Commit- 
tees of 
lunatics 
and guar- 
dians of 
infants. 



Service on 
parents 
and guar« 
dians. 



served a notice (in the Form, No. 3, in the Appendix hereto), 
-with snch variations as clrcnmstanoes require, and the time to 
be specified in such notice for the person served to deliver or 
leave a notification 8hall~(a) in case the person to be served is 
a snudian of an infant, be such as shsdl be directed by the 
judge in the order appointing the guardian, and in case the 
person to b^ served is a married woman, or a committee of a 
lunatic, not less than twenty-eight dear days after the service; 
(b) and in other cases not less than fourteen dear days after the 
service. Li case the person to be served is of unsound mind, 
not so found by inquisition, or out of the jurisdiction of the 
Court, or it is desired to serve sudi notice on any person within 
tiie jnrisdiotion of the Court in any other manner than above 
provided, an application shall be made at chambers, ex parte by 
the petitioner, for directions as to the manner in which such 
notice shall be given, and as to the time to be specified in such 
notice within which the notification is to be made by the person 
served. 

6. Where it is desired that any guardian of an infant shall 
make or consent to any application to the Court under the Act, 
or make any notification respecting any application to the 
Court, or that notice may be g^ven to any such gfuardian on 
behalf of an infant, the Court may appoint a guardian to such 
infant for the purposes of the Act, and an application for such 
appointment may, after the petition is presented, be made at 
chambers by the petitioner by summons. And if an infant is 
the petitioner, the petition may be presented by the infant by 
his next friend, and after the petition has been presented^ and 
answered, and a guardian appointed, the word '* guardian*' 
shall be substituted in the petition for the words ''next friend," 
and the name of the guardian (if the next friend and guardian 
shall not be the same person) for the name of the next friend. 

6. In the case of a limatic or infant tenant in tail by his 
committee or guardian applying or consenting to an applica- 
tion, or giving a notification respecting an application, an 
application may be made at chambers by the petitioner after 
the petition is presented that such committee or guardian may 
be directed to so apply or consent, or give a notification, and 
in the case of an ummt such application may be combined with 
the application to appoint a guardian. 

7. in cases where the committees or guardians of lunatics or 
infant tenants in tail shall be served vnth notice of the applica- 
tion in pursuance of the 26th section of the Act, an application 
may be made at chambers by the petitioner, before the expira- 
tion of the time specified in sudi notice, that such committees 
or guardians may notify that they either assent to or dissent 
from such application, or submit their rights or interests so far 
as they may be affected by such application to be dealt with by 
the Court. 

8. Upon an application to appoint a guardian to an infant 
for any such purpose as aforesaid, the summons shall be served 
upon the parent, testamentary gfuardian, or guardian appointed 
by the Court of Chancery of the Chancery Division of the High 
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Court of Jtistioe, of the infant, if there be any saoh patent or 
groardian, unless the Court or judge shall dispense therewith. 

9. Upon any application that a committee or guardian of a 
lunatic or infant tenant in tail may be directed to make or 
consent to any application on behalf of such lunatic or infant, 
or to notify that the lunatic or infant assents to or dissents 
from such application, or submits his rights or interests so far 
as they are affected by such application to be dealt witii by tibe 
Court, the summons BhaM be served on the committee of such 
lunatic, or the guardian appointed, or proposed to be appointed, 
of such infant, for such purpose. 

10. Upon an application to appoint a guardian of an infant 
the following facts shall be proved : — 

(1) The age of the infant. 

(2) Whether he has any parent, testamentary gfuaxdian, or 

gfuardian appointed by the Court of Qiancery or the 
Chancery Division of the High Court of Justice ; and, 
if so, wnether such parent or guardian has any in- 
terest in the application, and if he has the nature of 
such interest, or whether or not adverse to the interest 
of the infant. 

(3) Where and under whose care the infant is residing, and 

at whose expense he is maintained. 

(4) In what way the proposed guardian is connected with 

the. infant, and why proposed, and how qualified to 
be appointed. 

(6) That the proposed guardian has no interest in the appli- 
cation, or if he has, the nature of his interest, and 
that it is not adverse to tiie interest of the infant. 

(6) The consent of the guardian to act. 

11. Upon an application that a committee of a lunatic tenant 
in tail may be directed to make or consent to any application, 
or to give any notification, respecting any application, the 
authority of the judge or judges entrusted with the care and 
commitment of the custody of the persons and estates of 
lunatics to such committee to act on behalf of the limatio shall 
be produced, and if it shall appear thereby that such judge or 
judges are of opinion that it is proper and consistent with a 
due reg^ard for the interest of the lunatic that the conmiittee 
shall make or consent to the application or give an^ specific 
notification respecting the appUcation, such authority shall, 
unless the Court or judge shall for any special reason require 
further evidence, be sufficient evidence upon which the Court 
or judge may direct the committee to act in conformity with 
sucn authority. 

12. Upon an application that a guardian of an infant tenant 
in tail may be directed to make or consent to any application, 
oi to give any notification respecting any application, evidence 
is to be produced to satisfy the judge that it is, and the guar- 
dian is to moke an affidavit that he believes that it is, proper 
and consistent with a due reg^ard for the interest of such infant 
that such direction shall be given. 

13. The examination of a married woman, under sects. 50 and 

k2 



Ord.6^ 
8upra, 

Service on 
commit- 

wOG, ObC 

Ord. 6, 
tupra. 



Evidence 
on ap- 
pointment 
of g^r- 
dian. 



Evidence 
in case of 
lunatic 
tenant in 
tail. 

S. E. Act, 
s. 49, 
p. 232. 



Evidence 
on applica- 
tion mat 
guardian 
maybe 
directed to 
consent. 

Examina- 
tion of 
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married 
women. 

S. £. Act) 
88. 60, 61, 



Eyidence 
of j)ro- 
pne^ of 
applica- 
tion. 

Eyi^ence 
of service 
on trustees. 



Evidence 
that no 
application 
has been 
made to 
PaxUa- 
ment. 

Notices 
and adver- 
tisements. 
S. E. Act, 
88. 26, 27, 
31, pp. 221, 
222, 224. 

Leave to 
be heard. 



Inspectii 
and ob- 



tion 



61 of the Act, may be taken at anj time after the petition i^ 
presented and answered. 

14. When it is desired that a married woman resident within 
the iurisdiotion of the Court shall be examined otherwise than 
hj uie Court, a solicitor, who is a perpetual commissioner to 
take acknowledgments of deeds by married women, may be 
appointed for that purpose by the judge at chambers, in the 
Form, No. 7, in the Appendiz hereto, without summons or 
order, upon the request of the petitioner and a certificate of the 
solicitor for the petitioner in the Form, No. 7, in the Appendix 
hereto that the person to be appointed is not a solicitor for the 
petitioner, or for any party whose concurrence or consent to 
the application is required ; but where an examination by such 
solicitor vnll cause unreasonable expense, delay, or incon- 
venience, or where the married woman is resident out of the 
jurisdiction of the Court, an application by summons may be 
made ex parte by the petitioner at chambers to appoint a 
solicitor if such woman is resident within the jurisdiction of 
the Court, and if not so resident, a person, whether a solicitor 
or not, to take such examination. 

16. Upon every petition the Court shall be satisfied by 
sufficient evidence that it is proper and consistent with a due 
regard for the interests of all parties entitled under the settle- 
ment that the powers should be exercised ; and it shall be 
stated in the affidavit why and upon what ground it is deemed 
to be so. 

16. Upon every petition where there are any trustees seised 
or possessed of any estate in trust for any of the persons whose 
consent or concurrence to or in the application is required, 
evidence is to be produced that notice of the application has 
been served on such trustees. 

17. Upon every petition evidence shall be produced to satisfy* 
the Court that neitiier the applicant nor any party entitled has 
previously applied to either house of parliament for a private 
Act to effect ^e same or a similar object, or if any such appli- 
cation has been made that the same was not rejected on its 
merits or reported against by the judges to whom the bill may 
have been referred. 

18. If upon the hearing of any petition the Court shall be of 
opinion that notice ought to be served on any person who shall 
not have been served, or that notice of the application ought 
to be inserted in any newspaper, the Court shall give directiona 
accordingly, and the petition shall stand over g^eraUy, or to 
such time as the Court shall direct. 

19. When the Court shall at the hearing have directed notice 
of any application to be inserted in any newspapers, any person 
may, wiuiin the time specified in the notice, apply to the Court 
by motion, either ex parte or upon notice to the petitioner, for 
leave to be heard in opposition to or in support of the applica- 
tion, but if such motion shall be made ex parte and the Court 
shall think fit to give such leave, it shall be subject to such 
order as the Court shall think fit to make as to costs. 

20. Any such person having obtained leave under the last 
preceding order shall be at liberty, upon reasonable notice, 
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to inspeot and peruse the petition at the office of the solicitor 
for the petitioner, upon payment of a fee of Ids. 4d. on each 
inspection, and shall be entitled (either without or after such 
inspection) to be furnished with a copy of such petition upon 
such application, terms and conditions as are provided by 
Eules 8, 9, 12 and 13 of Order V. of the Additional Eules of 
Court, under " The Supreme Court of Judicature Act, 1875," 
dated 12th August, 1875. 

21. Any order made on an ex parte motion giving leave to 
such person to be heard on any application shall be served on 
the solicitor for the petitioner. 

22. Any person served with a notice, pursuant to the 26th 
section of the Act, requiring him to notify whether he assents 
to or dissents from l&e application or submits his rights or 
interests, so far as they may be afPected by such application, 
to be dealt with by the Court, and any trustee or other person 
served with notice, pursuant to the 30th section of the Act, 
shall be at liberty, upon reasonable notice to the x>etitioner's 
solicitor, to inspect and peruse the petition without payment 
of any fee, and he shall be entitled to be furnished with a 
copy thereof upon such application, terms, and conditions as 
are provided by Rules 8, 9, 12 and 13 of Order V. of the 
Additional Kules of Court under **The Supreme Court of 
Judicature Act, 1875," dated 12th August, 1875. 

23. In all cases in which land in a register county or district 
is affected by the exercise of any powers conferred on the Court 
by the Act, and the Court shall direct notice to be recorded, 
pursuant to the 33rd section of the Act, such notice may be 
given by directing a memorial of the order to be registered. 
And in all cases in which the Court shall not think it practi- 
cable or expedient that notice under the said section should be 
recorded as therein mentioned, the order shall state that no 
record of the order need be made. 

24. Every order shall state, in addition to the names of the 
petitioners, the names of the persons other than the petitioners 
who concur or consent or to whom notice of the application has 
been given, or who (under Ord. 19) may have obtained leave 
to be hetird in opposition to or in support of the application, 
and whether any notification was received from the persons to 
whom notice has been given, and if any has been received the 
purport thereof, and also the names of the persons, if any, 
notice to whom has been dispensed with, and whether the order 
is made subject to any and what rights, estate, or interest of 
any person whose concurrence or consent has been refused, or 
who shall not or shall not be deemed to have submitted his 
rights or interests to be dealt with by the Court, ■ or whose 
rights or interests ought, in the opinion of the Court, to be 
excepted. 

25. In cases where the Court authorizes a lease, the order 
shall direct that the lease shall contain such conditions as are 
required by the Act, and such other covenants, conditions, and 
stipulations as the Court shall deem expedient with reference 
to the special circumstances, or may direct the same to contain 
such covenants, conditions, and stipulations as may be ap- 
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copies of 
petitions. 



Jud. Act, 
1875, 
Ord. V. 
rr. 8, 9, 12, 
13. 

Service of 
ex parte 
order. 

Trustees, 
&c. en- 
titled to 
inspect and 
obtain 
copies of 
petitions. 



Notice 
to be re- 
corded. 



Order. 



Condi- 
tions, &c. 
of leases. 



246 TUB SETTLED B8TATBS ACT, 1877. 

prored hv the judge at olmmbexB idihoat direoting the leaae 

to be Betuied by the judge. 

Time. 26. The nilee 1, 2, 3, and 6, of Ord. LYII. (as to time) in 

Jnd. Act, ^® Bchedule to '* The Supreme Court of Judicature Act, 
1875 Ord« 1875," ahall be applicable to theee orders and to aU pro* 
X,yn. oeedings under the Act. 

rr.1,2,3,6. 27. The forms set forth in the appendix hereto shall bo 
Forms adhered to, subject onlyto such yariatians as may be necessary 

to meet the ciroumstanees of the case or diroction of the 
Court. 
Saying of 28. In aU cases not proyided for by the Act, or these orders, 
eTin t ing the existing forms and mode of procedure and general practice 
procedure, of the Court on similar proceedings shall apply to prooeedings 

imder the Act. 
Fees. 29. The fees and allowances to solicitors of the Court in 

respect to proceedings under the Act, shall be such as are 
provided by Ord. YI. of the Additional Bules of Court under 
<<The Supreme Court of Judicature Act, 1875," dated 12th 
August, 1875, and are applicable to such prooeedings ; and 
solicitors shall be entitled to charge and be allowed for a request 
and certificate under the 14th order (of these orders), and for 
attendances at the judges* chambers, to procure the appoint- 
ment of an examiner thereon, a fee of 13«. 4i^., if the lower 
scale of fees is applicable, and 1/. Is. in other cases. 
Stamps. 30. The fees to be taken by the officers of the Court in respect 

to proceedings under the Act, shall be such as are proyided by 
the orders under **The Supreme Court of Judicature Act, 
1875," dated 28th October, 1875, and are applicable to such 
proceedings ; and every request under the 14th order (of these 
orders) shall bear a stamp of 2«., if the lower scale of fees 
is applicable, and 3«. la o&er cases. 
Petition to . 31. Every, petition under the Act shall set forth the name, 
set forth address, and description of the petitioner, and also a place 
name, &c., within three miles from the site of Temple Bar, London, where 
of peti- he jnay i,© served with any order of the Court or of the judge 
tioner. jj^ chambers, or notice relating to the subject of such petition. 

Judge may 32. The judge in person sitting in Court or in chambers, in 
dispense the case of any petition, may by special order dispense with all 
wim or any of the preceding orders, so far as they are applicable to 

orders. such petition, in any case in which he shall think fit, and upon 

such terms and conditions (if any) as he may deem proper. 
Date of 33. These orders shall come into operation on the 7lii day of 

operation. January, 1879, and shall apply to any petition presented on or 

after that date. 
Short title. . 34. These orders may be dted as ** The Settled Estates Act 
Orders, 1878." 

Caibns, C. 

Or, Jessel, K. B. 

BlGHASB HaUNS, V.-C, 

Jahes Baoon, y.-C. 
Cbabjjbb HatiTi, y.-C. 
Edwabd Fbt. 
December, 1878. 
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No. l.-^Form of little of Petition and other 

Proceedings, 

In the High Court of Jnstioe. 
Chancery Division. 

The Master of the BoUs 

[or the Vice-Chancellor Malins, 

or other Vice- Chancellor"], 

In the matter of estates settled by A, B. [or A, 3, and 
others]^ by will dated [or deed dated ], 

consisting of certain lands [or messuages or tene- 
ments] in , in the parish of » in the 
county of 

And in the matter of '' The Settled Estates Aot» 1877." 



1. Title of 
petition 
and other 
prooeed- 
mgs. 



No. 2.— Form o/ Summons /or Directions as to Service 
of Notice purstuint to the 26th Section of the Act. 

{Title same as Petition.) 

Let aU parties concerned attend at my chambers at , 

on , at o'clock, on the hearing of an application on 

the part of [the petitioners'], that notice of the application 
intended to be miade by a petition presented in the above 
matters on the day of , requiring A, £. and 0, J). 

severally to notify whether he assents to or dissents from such 
application, or submits his rights and interests, so far as they 
may be affected' by such application, to be dealt with by the 
Court, may be given by [state ti^ matter in which it is proposed 
to give the notice, and the time within which the notijication is to 
he required], or in such other manner as the judge may think 
fit. 

Dated this day of , 

This summons was taken out by , of , solicitors 

for the applicant. 



2. Sum- 
mons for 
directions 
as to ser- 
vice of 
notice. 
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3. Notice 
pnnnaiit 
to sect 26. 



No. 3. — Form of Notice pursuant to Sect, 26 o/" the 

Act, 

In the High Court of Jostioe. 
Chancery Division. 
The Master of the Bolls . 
[or the Vioe-Chanoellor Malins^ .... 
or other Vice'Chaneellor]. 

{Title same aa Petition.) 

Take notice that [name petitionere and their addressee^ as in 
petition"] have presented a petition in the above matters, praying 
that [as in petition^ but describing the lands, messuages^ or tene^ 
mentSfas in the petition], and it is intended to apply to the said 
Court for an order in accordance with such prayer, and you are 
[severally] hereby required to notify in writing within 
after the service hereof , whether you assent to, or dissent from, 
such application, or submit your rights or interests, so far as 
they may be affected by such application, to be desdt with by 
the Court ; such notification is to be delivered to the petitioner's 
solicitors, or left for them at the address specified at the foot 
hereof, and may be so delivered by transmitting the same to 
them by post at such address. 

If no notification shall be so delivered or left within the time 
above limited, you will be deemed to have submitted your 
rights and interests to be dealt witii by the Court. 

In the event of your dissenting from such application, and 
desiring to be heard in opposition to the application, you are 
by your notification to require notice to be g^ven to, or left for, 
you or your solicitor, at a place to be specified within three 
miles from the site of Temple Bar, London, of the day on 
which the petition is fixed for hearing. 

You or your solicitor can, upon reasonable notice to the 
undernamed A. and B., inspect and peruse the petition with- 
out payment of any fee, and you are eutitied at your own 
expense to have a copy of such petition furnished to you. 

Dated the day of 

A. and B,, 
[Address within three miles of the site of Temple Bar, London] 

Petitioners' solicitors. 

To [name the person or all persons to be served pursuant to the 
above section. 

Note. — ^A copy of the above notice, with a notification at 
the foot thereof to be filled up by you, is sent herewith. 



4. Form to 
accompany 
precemng 
notice. 



No. 4. — Form to accompany Notice pursuant to 

Sect. 26 of the Act. 

Copy notice. 
In pursuance of a notice,, of which the above is a copy, 
served on me on the day of ,1 hereby notify that I* 

Dated this day of 

To Messrs. .f 

*Here insert *< assent to the application/' or *' dissent from 
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the application," or *^ submit 1x17 rights and interests, so far as 
they may be affected by the application, to be dealt with by the 
Court." And if you dissent and desire to be heard in opposi- 
tion thereto, add *' and I desire to be heard in opposition to the 
application, and require notice to be given to , at [naming 

a place within three miles of the site of Temple Bar, London,'] of 
the day fixed for the hearing of the petition." 
t Signature and address. 



No. 5. — Form of Summons /or Appointment of a Guar^ 
dian of an Infant, and for leave for the Guardian 
to make or consent to an Application. 

{Title same as Petition.) 

Let all parties concerned attend at my chambers at , 

on , at o'clock, on the hearing of an application on 

the part of [the petitioners']. 

That A, £,, or some other proper person, may be appointed 
guardian of C. D., an infant, and that £. F., or some other 
proper person, may be appointed guardian of G, ^., an infant, 
for the purpose of making on behalf of such infants (or con- 
senting on behalf of such infants), an application proposed to 
be made by a petition presented on the day of , by 

the above-named applicants for an order in accordance with 
the prayer of such petition, and (in case the infants are tenants 
in tail) that such guardians may be directed to make (or con- 
sent to) such application. 

Dated this day of 

This summons was taken out by , of , solicitors 

for the applicants. 



5. Smn- 
mons for 
appoint- 
ment of 
guardian 
of infant, 
and for 
leave to 
consent, 
&c. 



No. 6. — Form of Summons for Appointment of a Guar- 
dian of an Infant to be served with Notice of an 
Application, and for leave for the Guardian to 
deliver a Notification pursuant to such Notice, 

{Title same as Petition.) 

Let all parties concerned attend at my chambers at , 

on , at o'dook, on the hearing of an application on 

thepart of \the petitioners]. 

That A. !^., or some otiier proper person, may be appointed 
guardian of C. 2>., an infant, and that E. P., or some other 
proper person, maybe appointed guardian of G. ^., an infant, 
for the purpose of being served with a notice requiring them 
on behalf of such infants, within clear days after service 

thereof, to notify whether they assent to or mssent from an 
application proposed to be made by a petition presented on the 
day of , by the above-named applicants, for an 

order in accordance with the prayer of such petition, or submit 
the infants' rights or interests, so far as they may b^ affeoted 



6. Sum- 
mons for 
appoint- 
ment of 
guardian 
of infant 
to be 
served, &c. 
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by Buch application, to be dealt wiiii by the Court, and (in case 
tne infante are tenants in tail), that such guardians may be 
directed to notify that they, on behalf of such infants, assent 
to (or dissent from) such application (or submit the infants' 
rights or interests, so far as they may be affected by such 
application, to be dealt with by the Court). 

Dated this day of 

This summons was taken out by , of , solicitors 

for the applicants. 



7. Bequest 
to appoint 
peiBonsto 
examine a 
married 
woman. 



8. -Sum- 
mons to 
appoint 
persons to 
examine. 



No. 7. — Form of Request to appoint a Person to 
examine a Married Woman. 

{Title same as Fetition), 

The petitioners , in a petition presented in these 

matters on the day of , request that A. B. of, &c. 

\C. D, of, &o., and B. F. of, &c.], being a solicitor \or solicitors], 
and a perpetual commissioner \pr perpetual commissioners] to 
take the acknowledgment of deeds by married women, may be 
appointed for the purpose of any or either of them examining 
the petitioners, G, the wife of H, J., and K. the wife oiL.M.y 
and N. the wife of 0. P., of, &c., respectively, touching their 
knowledge of the nature and effect of the application intended 
to be made by the petition, and to ascertain whether they, the 
said G. I. and K. M. respectively, freely desire to make such 
application, and whether she, the said If. P., freely desires to 
consent to such application. We, the solicitors for the peti- 
tioners, hereby certify that neither of them, the said A, £,, 
C. J). J and F, i^., is the solicitor for the petitioner, or for any- 
party whose concurrence or consent to the application is required. 

Dated this day of 

A. ^ S., solicitors for the petitioners. 
Address 

The Meister of the Rolls [or the Vice-Chanoellor ] 

appoints the said , for the purposes mentioned in the 

above request. 

F. P., Chief Clerk. 



No. 8. — Form of Summons to appoint Persofis to 

examine Married Women. 

Let all parties concerned attend at my chambers at 
, on , at o'clock, on the hearing of an 

application on the part of , the petitioners in a petition 

presented in this matter on the day of , that A, £,, 

of, &c., and C, i>., of, &c., [and if the married women are 
within the jurisdiction^ add being solicitors] be appointed for 
the purpose of any or either of them examining the 
petitioners, (?. the wife of S. J., and K. the wife of X. j3f., 
and N. the wife of 0. P., of, &c., respectively, touching their 
jmowledge of the nature and effect of the appUcaticm intended 
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to be made hj the said petition, and to ascertain whether they, 
the said G. I, and K. M.y freely desire to make soch applica- 
tion, and whether she, the said N, P., freely desires to consent 
to such application. 

Dated this day of 

This summons was taken out by , of , solioiton 

for the applicant. 



No. 9. — Form of Examination of a Married Woman 
making or assenting to an Application, 

{Title same as Fetitum,) 

The examination of the petitioner G. the wife of S. /., and 
jr. the wife of Z, Jf., and of iV. the wife of 0. P., of* 

We, the said G, /., K, Jtf., and If. P., having been this day 
respectiyely examined apart from onr respective husbands 
touching our knowledge of the nature and ef^t of an applica- 
tion intended to be made to the High Court of Justice by a 
petition presented in this matter on the day of , by 

us the said G. J., and K. JET., and others, for answer thereto 
severally say that we are aware of the nature and effect of the 
said intended application, and we the said G, J., and JT. Jtf., 
severally freely desire to make such application, and I, the 
said N, P., freely desire to consent to such application. As 
witness our hands this dav of 

Witness to the signature of the 

said G. /., JT. Jf., and N, P. 

Address. 

* Insert the names of all who can be conveniently examined 
by the same person and at the same time. 



9. Exami- 
nation of a 
married 
woman. 



cate of 

examina- 

tioD. 



\_Tobe at the Foot of the above Fxatnination.'] 

No. 10. — Form of Certificate of Examination of Mar- lo. Certifi- 
• ried Women making or assenting to an Application, 

I, the undersigned A. B,, being the person appointed by the 
Master of the RoUs [or the Vice- Chancellor J, for the pur- 
pose of examining the above-named (?., the wife of S. J., K, 
the wife of Z. Jf., and N, the wife of 0, P., hereby certify 
that I have this day of , examined the said G. J., 

K. Jf., and N. P., apart from their respective husbands, touch- 
ing their knowledge of the nature and effect of the applica- 
tion intended to be made by the petition above referred to, and 
I have taken such examination in writing as above set forth, 
and I further certify that at the time of such examination I 
explained to them the nature and effect of the said application, 
and I am satisfied that they were aware of the nature and 
effect of such application, and that they the said G. I, and 
jr. Jf . freely desire to make the said application, and that the 
said y, P. freely desires to consent to the said application. 
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11. Affida- 
vit verify- 
ing exami- 
nation. 



, No. 11. — Form of Affidavit verifying Examination. 

{Title at in Fetition.) 

If Q. li,t oi , make oath and saj that I was present 

and did see G. J., JT. Jf., and N, P., respectively named in the 
Above petition, sign the examination or paper writing annexed 
hereto, and now produced and shown to me marked *' A," and 
that the signatures, O. I., K. M,i and N. P., attached thereto 
are respectively the proper handwritings of Q, the wife of 
JET. /., of ; K. the wife of L. Jf., of ; and N, the 

wife of OL P., of . And I further say that I was present 

and did see A. B, sign the certificate or paper writing annexed 
hereto, and now produced and shown to me marked ** B," and 
that the signature A. B. attached thereto is the proper hand- 
writing of ^. B.y of, &c. And I say that the signature Q. R. 
attached to the said paper writings as a witness is my hand- 
writing. 



12. Notice No. 12, — Form of Notice pursuant to the 30M Section 

[Title same as Petition.) 

In the High Court of Justice. 
Chancery Division. 
Master of the Bolls 
[or the Vice- Chancellor Malins, 
or other Vice' Chancellor'}. 

Take notice that [name petitioners and their addresses, as in 
petition"] have presented a petition in the above matters praying 
that [as in petition, but describing the lands, messuages, or tene^ 
ments as in the petition"], and it is intended to apply to the 
said Court for an order m accordance with such prayer. This 
notice is given to you in pursuance of the above Act, because 
you are seised or possessed of an estate in trust for , 

whose consent or concurrence to or in the application is re- 
quired by the Act. You or your solicitors can, upon reason- 
able notice to the under-named A. and B., inspect and peruse 
the petition at the address specified at the foot hereof without 
payment of any fee, and you are entitled at your expense to 
have a copy of such petition furnished to you. 

Dated tms day of 

A. # B., 

Address, 

Solicitors for the Petitioners. 

To [name the persons to be served pursuant to the above section.] 
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No. 13. — Form of Notice to he inserted in Newspapers 13. Notice 
if directed pursuant to the ^\st Section, serted^ 

(TxtU 08 in Petition,) »ewB- 

Bydirectionof the Master of the Rolls [or the Vice-Chancellor 

], notice is hereby given that an application by petition 

has been made to the Goort of the said judge for a sale or for 

Etrs to grant leases of the above-mentioned hereditaments 
Iherwisef according to the circttnutances], and the Court has 
ted the application to be adjourned [or adjourned till ], 
and any person, whether interested in the estate or not, may, on 
or before , apply to the said Court by motion for leave 

to be heard in opposition to or in support of such application. 
The petition may be inspected on application to Messrs. A. 
and £., ot , the solicitors for the petitioners. 
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CONVBTANCING PRBCEDENTS. 



Part II. 
CONVEYANCING PEECEDENTS. 



Section I.— Settlements by Deed and Will. 



ment. 
Statutory 
Form. 



MarrUgo I. Marriage SETTLEMENT {Statutory Form (a) ) of 

land to the me of the husband for life, with 
remainder J subject to an annuity to the tcife for 
her jointure, and to terms to secure por- 
tions to the first and other sons of the 
marriage successively in tail male ; unth 
remainder to the use of Aix the daughters as 
tenants in common in tail tcith cross-re- 
mainders. 



PartieB. 



Wit. 
nessefh. 



Habendum 
to tnistees 
to use of 
husband 
tiU 

marriage, 
and after- 
wards to 
use of hus- 
band for 
life. 

Remainder 
to use that. 



This Indenture, made the day of 

1882, between John Jf. of [SfcJ] of the first part, 
Jane 8. of [Sfc.'] of the second part, and X. of 
[8fc,2 and Y. of \_Sfc.'] of the third part : Wit- 
NESSETH that in consideration of the intended 
marriage between John M, and Jane 8., John M, as 
settlor hereby conveys to X. and T. All that [<^c.], 
To HOLD to X and Y, in fee simple to the use of 
John M, in fee simple until the marriage, and 
after the marriage to the use of John M. during 
his life without impeachment of waste, with re- 
mainder after his death to the use that Jane 8. if 
she survives him may receive during the rest of 
her life a yearly jointure rentcharge of £ 

(a) This form of settlement is given in Schedule IV. to the 
Conveyancing and Law of Property Act, 1881. 
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to oouamenoe from his death and to be paid by Marria^ 
equal half-yearly payments, the first thereof to be ment 
made at the end of six calendar months from his (Stftntory 
death if she is then living, or if not a proportional 

° ^ ^ Wife may 

Teceive a 
jointure. 



part to be paid at her death (6) ; And subject to the 



(b) It was formerly usual to insert in settlements powers of 
distress and entry in default of payment of the jointure, and to 
limit a term to trustees for securing the same, but this is now 
unnecessary, as the remedies ref en^ to are now incident to aU 
rentcharges xm^der sect. 44 of the Conveyancing Act, 1881 
(44 & 45 Vict. 0. 41). 

** X. — Rentchaeges and otheb Annual Sums. 

** 44. — (1) Where a person is entitled to receive out of any Remedies 
land, or out of the income of any land, any annual sum, payable for reco- 
half -yearly or otherwise, whetiier charged on the land or on very of 
the income of the land, and whether by way of rent charge or annual 
otherwise, not being rent incident to a reversion, then, subject sums 
and without prejudice to all estates, interests, and rights charged 
having priority to the annual sum, the person entitled to onla^d, 
receive the same shaU have such remedies for. recovering and 
compelling payment of the same as are described in this 
section, as far as those remedies might have been conferred by 
the instrument under which the annual sum arises, but not 
further. 

** (2) If at any time the annual sum or any part thereof is 
unpaid for twenty- one days next after the time appointed for 
any payment in respect thereof, the person entitled to receive 
the annual sum may enter into and distrain on the land charged 
or any part thereof, and dispose according to law of any dis- 
tress found, to the intent that thereby or otherwise the annual 
sum and all arrears thereof, and all costs and expenses occa- 
sioned by non-payment thereof, may be fully paid. 

** (3) If at any time the annual sum oi* any part thereof is 
unpaid for forty days next after the time appointed for any 
payment in respect thereof, then, although no legal demand 
has been made for payment thereof, the person entitled to 
receive the annual sum may enter into possession of and hold 
the land charged, or any part thereof, and take the income 
thereof, until thereby or otherwise the annual sum and all 
arrears thereof due at the time of his 6ntry, or afterwards 
becoming due during his continuance in possession, and all 
costs and expenses occasioned by nonpayment of the annual 
sum, are fully paid ; and such possession when taken shall be 
without impeadiment of waste. 

** (4) In th^ like case the person entitled to the annual 
charge, whether taking possession or hot, may also by deed 
demise the land charged, or any part thereof, to a trustee for 
a term of years, with or without impeachment of waste, on 
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Xarriagtf before-mentioned rentchar&:e to the use of X. and 

niej^t ^' ^^^ ^ t^rm of five hundred years without im- 

(Stotntory peaohment of waste, on the trusts hereinafter de- 

fornix* 

7-^ — Glared, And subject thereto to the use of the first 

to use of and other sons of John M, and Jane 8. suocessiyelj, 

a^^^^' according to seniority in tail male, with remainder 

Eemamder [insert here^ if thought advisabkf to the use of the 

firsthand Same first and other sons successively, according to 

S^tflSi*&c seniority in tail, with remainder] to the use of all 

the daughters of John Jf. and Jane 8. in equal 

shares as tenants in common in tail, with cross- 

Bemamder remainders between them in tail, With remainder 

huSand to the use of John M. in fee simple [insert trusts 

"^*®®* of term of 500 years for raising portions (c) ; also^ if 

required^ power to charge Jointure and portions on a 

future marriage ; ako, powers of sak, exchange and 

partition, and other powers {d) and provisions, if and 

as desiredJ] 

In Witness, &c. 

trust, by mortgage, or sale, or demise, for all or anj part of 
the term, of me laad charged, or of any part thereof, or by 
receipt of the income thereof, or by all or any of those means, 
or by any other reasonable means, to raise and pay the annual 
sum and all arrears thereof due or to become due, and aU costs 
and expenses occasioned by nonpayment of the annual sum, 
or incurred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the prepara- 
tion and execution of the deed of demise, and the costs of the 
execution of the trusts of that deed; and the surplus, if any, 
of the money raised, or of the income received, under the trusts 
of that deed shall be paid to the person for the time being 
entitled to the land therein comprised in reversion immediately 
expectant on the term thereby created. 

'* (6) This section applies only if and as far as a contrary 
intention is not expressed in the instrument under which the 
annual sum arises, and shall have effect subject to the terms of 
that instrument and to the provisions therein contained. 

** (6) This section applies only where that instrument comes 
into operation after the commencement of this Act." 

{e) For form of trusts of term to secure portions, see post^ 
p. 260. 

(d) Powers of sale, exchange, and partition are now g^yen 
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H. Settlement on marriage of freeholds and Matriage 
COPYHOLDS of inheritance ; Conveyance hy men?«i 

the intended husband of freeholds to trus- Freelioldi, 

- Copy- 
tees for 99 years to secure pin-money to the holdi, fte. 

in tended wife, and subject thereto to the use of the ~^ 

HUSBAND/or LIFE, mth remainder to the use that 

the WIFE may receive a jointure, and subject 

thereto to trustees for 600 years to secure 

portions for younger childrei^, unth re^ 

mainder to the use of the first and other sons of 

the marriage successively in tail male, remainder 

to the husband in fee ; T^^tusTS of terms for 

securing pin-money and portions; Powers of ^ 

JOINTURING and charging portions; Larger 

than statutory Powers of Leasing, Sale, &o. ; 

Trusts of copyholds to correspond unth uses 

of freeholds ; Settlement of chattels as 

heirlooms. 

This Indenture, made the day of , Parties. 

BETWEEN A. B. of ^c. [intended husband"] of the 
•first part, C. D. of 8fc. [intended tvife'] of the second 
part, and JE. F. of Sfc.y O. H, of ^c. and J. K. of ^c. 
[trustees'] {e) of the third part : Witnesseth that Wit- 
in consideration of the intended marriage between 

by the Settled Land Act, 1882, ss. 3, 4, anUj pp. 27, 29, and the in- 
sertion in settlements of clauses giving such powers to trustees 
will not generally be necessary. Other provisions to meet 
various requirements will be found in the following precedents 
of settlements and in the general forms. As to the insertion 
of covenants for title in settlements of real property, see 
note {n)jpostf p. 271. 

(e) It was formerly the practice in real property settlements 
to nave several sets of trustees, viz., trustees for the general 
purposes of the settlement, to whom were given powers of sale, 
exchange, &o., and separate trustees of each term, limited by 
the settlement for the purpose of securing pin-money, jointure 
or portions, the object bemg to prevent the possibility of the 
several terms merging into each other, or into the estate in fee 

R. S 
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Settle- 
ment of 
Freeholds, 

Copy- 
holds, fte. 

Grant of 
freehold 
parcels. 



Habendum 
to trustees 
to use of 
husband 
till mar- 
riage, and 
afterwards 
to use of 
trustees for 
99 years 
to secure 
pin- 
money. 



A. B. and C. D., A. B. as settlor hereby grants and 
conveys unto JE. R, G. JT., and J, K. All that 
mansion known as Hall, together with the 

outbuildings, gardens, pleasure grounds, park, and 
demesne and other lands usually occupied there- 
with. And all and singular the manors or reputed 
manors, messuages and other buildings, farms, 
lands, and hereditaments, corporeal and incorporeal, 
described in the first schedule hereunder written, 
And also all other (if any) the freehold heredi- 
taments of every description of A, B, situate in 
or arising out of the respective parishes of 
and in the county of , To hold the 

premises hereinbefore expressed to be conveyed to 
E. F.y G. H. and J, K, in fee simple To the use of 
-4. -B. in fee simple until the marriage, and after the 
solemnization thereof To the use of E, -F., G. H. 
and J. K. for the term of 99 years thereafter without 
impeachment of waste, upon the trusts and with 
and subject to the powers, provisions, and declara- 
tions hereinafter contained concerning the same(/) ; 

limited to the general trustees. Now, however, by the Judi- 
cature Act, 1873 (36 & 37 Vict. c. 66), s. 25, sub-s. 4, there is 
no merger by operation of law only of any estate, the beneficial 
interest in which would not be deemed to be merged or extin- 
guished in equity. There is, therefore, no need to appoint 
more than a single set of trustees for all purposes of the settle- 
ment. It is advisable, however, to appoint not less than three 
tmstees of a settlement, as otherwise, by the death or retire- 
ment of one, the number is at once reduced below that required 
by the Settled Land Act, 1882, to receive notice of the intended 
ezerdse by a tenant for life of his powers, or to receive and 
give discharges for capital money arising under the Act. 

(/) A term is inserted in this precedent to secure pin-money, 
inasmuch as it seems doubtful whether pin-money can be 
regarded as strictly an annual sum charged on the land within 
the meaning of l^e Conveyancing, &c. Act, 1881 (44 & 45 
Vict. e. 41), 8. 44. An account for pin-money can only be 
carried back one year. (Aston v. Aston, 1 Ves. sen. 267 ; 
Peacock v. Ifonky 2 Ves. sen. 190.) See on this point note ((Q 
in Day. Conv. vol. iii. pt. i. p. 73. 
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And subject thereto to the use of A. B. for his Marriage 
life without impeachment of waste, with remainder men? of 
after his death to the use that G. D. (if she shall Freeliolda, 
survive him) may receive during her life the holds, &o. 
yearly rentcharge of £ for her jointure and Remainder 

in bar of dower and f reebench, to be charged upon *o ^ of 
the premises hereinbefore conveyed, payable by for life, 
equal quarterly payments on the 26th day of Bemainder 
March, the 24th day of June, the 29th day of wife shau 
September, and the 26th day of December in every jointure, 
year (^), vTithout any deduction (A), the first of 
such quarterly payments to be made on such of 
the said days as shall first happen after the death 
of A. jB., and in proportion to the period which 
shall then have elapsed, if C. D. shall then be 
living, or if not a proportioned part to be paid at 
her death. And subject as aforesaid To the use of Eemaiinder 
JS. F.y G. H, and J*. K. for the term of 600 years from trustees for 
the death oi A.B. VTithout impeachment of waste, ^^ ^®®^* 
Upon the trusts and with and subject to the powers, 
provisions, and declarations hereinafter contained 
concerning the same ; And subject as aforesaid Bemainder 
To the use of the first and other sons of A, B. ^t^and 
successively according to seniority in tail male, Qf^^emar- 
with remainder To the use of A. B. in fee simple. "^^ in 

And it is hereby declared that JE, F., G, H. and Bemainder 

iff) A power of distress and entry incident to a rentcharge 
does not arise until the next rent day after the day fixed for 
payment of the rentcharge ; it, therefore, seems advisable to 
appoint for payment of the rentcharge the usual quarterly rent 
days. See Hasluck v. FedUy, L. B., 19 Eq. 271. 

\h) The husband being the settlor, the jointure is not 
chargeable with succession duty. See JDav. Cony. vol. iii. 
pt. i. p. 312. 

By 22 & 23 Vict. c. 35, s. 10, the release of part of land 
charged with a rentcharge may be released therefrom without 
extinguishing the rentcharge. 

s2 
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Xarriagf 
Settle- 
ment of 

Freeholds, 
Copy- 

Jiolds, fto. 

to use of 
husband in 
fee. 

Appoint- 
ment of 
trustees for 

Surposes of 
ettled 
Land Act, 
1882. 

Trusts of 
term of 99 
years for 
raising 
pin- 
money. 



Trust of 
term of 600 
years for 
raising 
portions. 



J. K,y and the survivors and survivor of them, and 
the executors or administrators of such survivor, 
their or his assigns, or other the trustees or 
trustee for the time being of these presents (who 
are hereinafter referred to as the said trustees 
or trustee) shall be the trustees of these pre- 
sents for the purposes of the Settled Land Act, 
1882. And it is hereby declared that the 
premises are hereby limited to the use of E. F.j 
O. H, and J. K. for the said term of 99 years 
upon trust that the said trustees or trustee do 
and shall during the joint lives of A, B. and 
C. D. out of the rents and profits of the premises, 
raise the clear yearly sum of £ , and pay 

the same to C. D. for her sole and separate use, 
without power of anticipation, by way of pin- 
money, such yearly sum to be considered as com- 
mencing from the solemnization of the intended 
marriage, and accruing from day to day, but pay- 
able quarterly by equal payments, the first of 
such payments to be made at the end of three 
calendar months after the solemnization of the 
marriage, if G. D. shall then be living, and also 
do and shaU/ raise and pay all such monies as 
shall be required to defray the costs and expenses 
incurred in performing any of the trusts of the 
said term or otherwise in relation thereto, and do 
and shall permit A. JB. to receive the residue of the 
rent and profits of the premises for his own use. 
And it is hereby declared that the premises are 
hereby limited to the use of E. F,, G. H. and J. K. 
for the said term of 600 years, Upon trust that 
if there shall be any child or children of the 
marriage (other than au. eldest or only son, or 
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toy other son or sons, who, before his or their Xarriage 
respectively attaining the age of twenty-one years, a^tf of 
shall become entitled under these presents to the rreeholda, 
premises for the first estate in tail male) who hoidaj^o. 
being a son or sons shall attain the age of twenty- 
one years, or being a daughter or daughters shall 
attain that age or marry, then the said trus- 
tees or trustee do and shall after the death of 
A. B,^ or in his lifetime with his consent in 
writing, by mortgage of the premises comprised 
in the said term of 600 years, or by any other 
reasonable means, raise for the portion or por- 
tions of such child or children as aforesaid 
(other than any son so entitled as aforesaid) such 
sum of money as is hereinafter mentioned, (that 
is to say) If there shall be but one such child 
(other than as aforesaid) the sum of £ to be 

paid to such child, being a son, on attaining 
twenty-one years, and being a daughter on attain- 
ing that age or marriage, which shall first happen, 
if the same shall happen after the death of A. B., 
and if the same shall happen in his life, then 
immediately after his death ; And if there shall be 
but two such children (other than as aforesaid) the 
sum of £ , And if there shall be three 

or more such children (other than as aforesaid) 
the sum of £ , the said sum of £ , 

£ , or £ , as the event may happen, to 

be paid to all or such one or more exclusively of the 
other or others of the children for whom the same 
is hereby provided as aforesaid, at such age, (not 
previous as to a son to his attaining the age 
of twenty-one years, or as to a daughter to her 
attaining that age or marrying,) if more than one, 
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Haniage 
Settle- 
ment of 
Freehold!, 

Copy- 
holds, fte. 



Hotchpot 
clause. 



Trusts for 

xuamte- 

nance. 



in such shares, and with such future, executory, 
or other trusts for the benefit of the said children 
or any of them, with such provisions for their 
or any of their maintenance, education, and ad- 
vancement upon such conditions, and in such 
manner as -4. B. shall, by deed or by will or 
codicil appoint ; And in default of such appoint- 
ment, and so far as no such appointment shall 
extend, to be divided between the children for 
whose portions the same shall be raised as afore- 
said, in equal shares, to be paid to them re- 
spectively, being a son or sons, on attaining twenty- 
one years, and being a daughter or daughters on 
attaining that age or marriage, if the same re- 
spectively shall happen after the death of A. jB., 
but if the same respectively shall happen during 
his life, then immediately after his death: Pko- 
viDED ALWAYS, that, in default of appointment 
to the contrary, no child taking any part of the 
said sum of £ , or £ (as the case may be) 
by virtue of an appointment made under the 
power hereinbefore 'contained, shall be entitled 
to participate in the unappointed part of the same 
sum without bringing the paxt appointed to him 
or her into hotchpot : And it is hereby further 
agreed and declared that the said trustees or 
trustee do and shall, after the death of A, -B., out 
of the rents and profits of the premises comprised 
in the said term of 500 years, or any part or parts 
thereof, raise for the maintenance and education 
of the child or children of the intended marriage 
for whom a portion or portions is or are intended 
to be hereby provided, such yearly sum or sums (not 
exceeding what the interest of the then expectant or 
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presumptiveportionorportionsintendedtobehereby Xarriage 

.provided for such child or children would amount to iient ci 

at the rate of £4 per cent, per annum) as A. B. shall Treelwldf, 

by deed, will, or codicil appoint, and in default of holdMso. 



appointment and so far as no such appointment "^^ ^"^^^ 
shall extendas the said trustees ortrustee shall think 
fit, and do and shall apply the yearly sum or sums 
so raised accordingly : Provided that the said 
trustees or trustee may either themselves or him- 
self so pay and apply the same or may pay the 
same to the guardian or guardians of such child 
for the purposes aforesaid, without seeing to the 
application thereof : And upon further trust that Advance- 
the said trustees or trustee do and shall, after the ^Jse. 
death of A. B,, or in his lifetime with his consent 
in writing, raise by the ways and means aforesaid 
for the advancement of any son or sons (other 
than an eldest or only son or other son or sons so 
becoming entitled as aforesaid) any sum or sums of 
money not exceeding in the whole for any such 
son or sons one moiety of his, or their then ex- ' 
pectant or presumptive portion or portions, and 
which sum or sums shall be considered as part of 
the portion or portions provided for such son or 
sons, and do and shall pay and apply the same 
for his, or their preferment, advancement, or 
benefit, in such manner as A. B. shall direct, 
or, after his death, as the said trustees or trustee 
shall in their or his discretion think fit: Pjro- Power for 
viDBD ALVSTAYs, that it shall be lawful for A. B. band to' 
by deed to require the trustees or trustee at p^][^i^to 
any time or times, to raise, by the ways and ^"^g®*^"^ 
means aforesaid, the whole or any part or parts time. 
of the portion or portions to which, by appoint- 
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ment or otherwise, any child or children of the 
intended marriage shall for the time being be 
entitled for a vested interest or vested interests, 
and to pay such portion or portions, or the part 
or parts thereof required to be raised as afore** 
said, to the child or children entitled thereto, or 
to any person or persons claiming through or in 
right of such chUd or children ; and that the said 
trustees or trustee do and shall in all respects 
comply with every such request, and eveiy such 
deed shall, if there shall be two or more children of 
the intended marriage (other than as aforesaid), 
and if it shall in other respects be necessaoy, 
operate as an execution of the power of appoint- 
ment between or among such children hereinbe- 
fore given to A, B,: Provided also, that in case 
of A. B. so as aforesaid requiring the whole or 
any part or parts of any portion or portions to 
be raised, it shall be lawful for the said trustees 
or trustee, instead of actually raising the same, 
to assign or demise the premises, or any part or 
parts thereof, to the person or persons to whom 
the same shall be directed to be paid, or as he, 
she, or they shall direct, by way of mortgage for 
securing the sum or sums required to be raised, 
with interest for the same at such rate as shall be 
in such assignment or demise mentioned : Provided 
ALWAYS, that, if it shall be desired, during the life- 
time of A, B.y to raise any sum of money under 
the trusts hereinbefore declared of the term of 
500 years, by mortgage of all or any part of the 
premises comprised in the same term, then and in 
every such case it shall be lawful for the said 
trustees or trustee by deed to appoint the premises 
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which shall be so mortgaged under the trusts Marriage 
of the said term of 600 years, for the term of mentof 
99 years, to commence from the execution of ^o«iioW»i 
the deed by which this present power shall be holds, &«: 
exercised, H A. B, shall so long live, without im- 
peachment of waste, and A, B, shall, as between 
himself and the persons entitled in remainder 
(but without prejudice to the rights of the 
mortgagee or mortgagees) be bound to keep 
down the interest accruing during his life upon 
any money so raised in his lifetime : Provided Surplus 
ALWAYS, that, subject to the trusts hereinbefore taken by 
declared, and to the right of the said trustees Jf^er. 
or trustee by the ways and means aforesaid, to 
raise and reimburse themselves or himself all 
costs and expenses incurred in relation to the 
trusts aforesaid, the rents and profits of the 
premises comprised in the term of 500 years, or 
so much of the same rents and profits as shall 
from time to time remain after answering the 
trusts aforesaid, shall be received by the person 
or persons for the time being entitled to the same 
premises in reversion expectant upon the same Larger 
term {h) : Provided always, and it is hereby ^^ly 

powers of 

(h) The trusts of the term to secure portions were formerly, to di^ns- 
according to the usual practice, followed by provisions dedar- jng wiSl 



ing trusts as to the receipt and application by the trustees of notice. 

d profits of the estate di ' 

sons benefidaUy entitled, with powers to f eU timber and work 



the rents and profits of the estate during the minorities of per- 



mines, and for the general management of the estate. Prece- 
dents of these clauses will be found in JDav. Conv. vol. i. 
p. 374 et teq. The necessity for such provisions seems, how- 
ever, to be generally superseded by the following enactments 
of the Conveyancing Act, 1881. 

« IX.— lOTAOTS. INTAOTS. 

*' 41. Where a person in his own right seised of or entitled Sales and 
to land for an estate in fee simple, or for any leasehold interest leases on 
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declared that it shall be lawful for A. B. to lease 
the lands and hereditaments hereby settled or any 

at a rent, is an infant, the land shall be deemed to be a settled 
estate within the Settled Estates Act, 1877. 

** 42. — (1.) If and as long as any person who would but for 
this section he beneficially entitled to the possession of any land 
is an infant, and being a woman is also unmarried, the trustees 
appointed for this purpose by the settlement, if any, or if there 
are none so appointed, then the persons, if any, who are for 
the time being under the settlement trustees with power of sale 
of the settled land, or of part thereof, or with power of consent 
to or approval of the exercise of such a power of sale, or if there 
are none, then any persons appointed as trustees for tliis purpose 
by the Court, on the application of a guardian or next friend 
of the infant, may enter into and continue in possession of the 
land ; and in every such case the subsequent provisions of this 
section shall apply. 

" (2.) The trustees shall manage or superintend the manage- 
ment of the land, vrith full power to fell timber or cut under- 
wood from time to time in the usual course for sale, or for 
repairs or otherwise, and to erect, pull down, rebuild, and 
repair houses, and other buildings and erections, and to con- 
tinue the working of mines, minerals, and quarries which have 
usually been worked, and to drain or otherwise improve the 
land or any' part thereof, and to insure against loss by fire, and 
to make allowances to and arrangements with tenants and 
otiiers, and to determine tenancies, and to accept surrenders of 
leases and tenancies, and generally to deal with the land in a 
proper and due course of management ; but so that, where the 
infant is impeachable for waste, the trustees shall not commit 
waste, and shall cut timber on the same terms only, and sub- 
ject to the same restrictions, on and subject to which the infant 
could, if of full age, cut the same. 

*' (3.) The trustees may from time to time, out of the income 
of the land, including the produce of the sale of timber and 
underwood, pay the expenses incurred in the management, or 
in the exercise of any power conferred by this section, or 
otherwise in relation to the land, and all outgoings not payable 
by any tenant or other person, and shall keep down any annual 
sum, and the interest of any principal sum, charged on the 
land. 

** (4.) The trustees may apply at discretion any income 
which, in the exercise of such discretion, they deem proper, 
according to the infant's ag«, for his or her maintenance, 
education, or benefit, or pay thereout any money to the infant's 
parent or gfuardian, to be applied for the same purposes. 

'* (6.) Tiie trustees shall lay out the residue of the income 
of the land in investment on securities on which they are by 
the settlement, if any, or by law, authorized to invest trust 
money, with power to vary investmente ; and shall accumulate 
the income of the investments so made in the way of com- 
pound interest, by from time to time similarly investing saoh 
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part thereof (including Hall, aforesaid, with Marriage 

the outbuildings, gardens, pleasure grounds, park, nient of 

and demesne, and other lands usually occupied Treelioldi, 

therewith), or any easement, right, or privilege holds, ft tf. 

of any kind, over or in relation to the premises for — — — 
any term not exceeding in the case of a buHding 
lease 99 years, and in the case of a mining lease 

income and the resulting income of investments ; and shall 
stand possessed of the acciunxdated fund arising from income 
of the land and from investments of income on the trusts 
following (namely) : 

** (i.) If the infant attains the age of twenty-one years, then 

in trust for the infant ; 
*' (ii.) If the infant is a woman and marries while an infant, 
then in trust for her separate use, independently of 
her hushand, and so that her receipt after she marries, 
and though still an infant, shall be a good dis- 
charge; but 
** (iii.) If the infant dies while an infant, and being a woman 
without having been married, then, where the infant 
was, under a settlement, tenant for life, or by pur- 
chase tenant in tail or tail male or tail female, on the 
trusts, if any, declared of the accumulated fund by 
that settlement; but where no such trusts are de- 
clared, or the ii^ant has taken the land from which 
the accumulated fund is derived by descent, and not 
by purchase, or the infant is tenant for an estate in 
fee simple, absolute or determinable, then in trust for 
the infant's personal representatives, as part of the 
infant's personal estate ; 
but the accumulations, or any part thereof, may at any time 
be applied as if the same were income arising in the then 
current year. 

** (6.) Where the infant's estate or interest is in an undi- 
vided share of land, the powers of this section relative to the 
land may be exercised jointly with persons entitled to posses- 
sion of, or having power to act in relation to, the other undi- 
vided fi^are or shares. 

** (7.) This section appHes only if and as far as a contrary 
intention is not expressed in the instrument under which the 
interest of the infant arises, and shall have effect subject to 
the terms of that instrument and to the provisions therein 
contained. 

^* (8.) This section applies only where that instrument 
comes into operation after the commencement of this Act." Powers of 
Powers of jointuring and charging portions to provide for a jointuring 
future wife and the issue of a future marriage will be f oimd in and charg- 
Freoedent III., post, p. 273, and can be readily adapted to the ing por- 
purposes of a mere marriage settlement. tions. 
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Kanlftgt 60 years, and in tbe case of any other lease 21 
■i«nt of y^^>^ without being under any obligation to give 
ft*^ol*«i notice (i) of bifl intention in that behalf to the Bind 
koldi,*o. truBteea or tmstee, or to any other pereon, before 
the making of any such lease or leases as aforesaid, 
AitolaH» or of any contract for the same: Provided al- 
BD^to. WATS, that it shall be lawful for ^4. ^, to lease 

Hall aforesaid with the outbuildinge, 

gardens, pleasure grounds, park and demesne, and 
other lands usually occupied therewith, for any 
term not exceeding 21 years without the consent 
of the said trustees or trustee, on an order of the 
j^to Court (A): Provided aiso, that A. B. shall be 
S^ entitled to take and receive the whole of the 
rent reserved under any mining lease granted 
by him for his own use and benefit (l) : Provided 
rfSSZwd Ai-w*^Sj 3.nd it is hereby agreed and declared, that 
KwebuiBt. if A. B. shall be desirous of selling or exchai^^ing 
or other lands and hereditaments in England or 
iV^ales the whole or any part of the lands and 
lereditaments hereby settled (including, &o. as on 
). 267), or any easement, right, or privilege, of any 
dnd over or in relation to the same, or of effecting 
in enfranchisement of any part thereof, and shall 
rive notice of his intention in that behalf to 
he said trustees, or if there shall be but one Buch 

(i) The object of tiiia and the two following olaoaea is to give 
o tne tenant tor life poweTS of leadng larger than those coD' 
erred by the Settled Land Act, hj freeing Uie exercise of those 
mwers trora restrictions and conditions imposed by that Act. 
ie to granting ajiditioiial oc larger powers, ante, p. 107. As 
o the obligation of the tenant for life to give to the trustaea of 
ie settlement not less than one month's notice before oierciaiog 
tia powers, see Settled Land Act, 1 882, sect. 45, onto, p. 88. 

(i^ As to sale or lease of the principal mansion house, pork, 
to., see Settled Land Act, 1882, sect. 16, ante, p. 42. 

(i) As to reservation of part of the rents of mines aa cajntal 
noney, see Settled Land Act, sect. 11, ante, p. 39. 
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trustee, to such one trustee, tlien the said trustees Maxtiage 
or trustee may immediately on receipt of such ^Jjj^^ 
notice (w), or at any time thereafter, signify in Preeiioida^ 
writing their or his assents or assent to any hoids^Ac. 
such sale or exchange or enfranchisement as 
aforesaid, and thereupon A. B. may immediately, 
or at such time as he shall think fit, make such 
sale or exchange or enfranchisement or enter into 
any contract for the same : And this Indenture covenant 
ALSO WITNESSETH, that foT the consideration tosur- 

' render 

aforesaid, -4. jB. as settlor hereby covenants with E, copyhoida, 
F,^ O, H, and J. K. that, in case the marriage shall S™- 
be solemnized, he will forthwith, at his own cost, ^J thf 
surrender into the hands of the lord of the ^^q^^® 
manor of , in the county of , AU 

those copyhold messuages and other buildings, 
farms, lands, and hereditaments described in the 
second schedule hereunder written, and all other 
if any the copyhold hereditaments of every de- 
scription of A, B. situate in the respective parishes 
of and aforesaid, to the use of JE. jP., G. H. 
and J. f ., and their heirs, according to the custom 
of the Manor of , at and under the customary 
fines, rents, suits, and services, upon such trusts 
and with, imder and subject to such powers, pro- , 
visions and declarations, as shall asnearly correspond 
with the uses and trusts hereinbefore limited, as the 
different qualities of the estates and the rules of 
equity will permit : And that imtil the same pre- Declara- 
mises shall be surrendered in pursuance of this cove- ti^^tui 
nant, A, B. will stand seised of the same premises in *'™^^«'- 

(m) It is oonoeived that the proviso that the trustees may 
signiiy their assent to an intended sale, may be convenient, 
espeGudly with a view to facilitating sales of outlying pro- 
pOTty. 
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trust for J5. JF., O. H, and J. K. and their heirs, upon 
SUCH TRUSTS and with and subject to such powers 
and provisions as the same could be subject to if 
the same had been so surrendered as aforesaid : 
And this Indenture also witnesseth, that 
for the consideration aforesaid, A. B. as settlor 
hereby assigns and conveys to JE, F., G. H. and J. K, 
All and singular the jewels, plate, furniture, 
pictures, statues, and other works of art, books, 
and other articles of domestic use and ornament 
now in or about Hall, aforesaid, To hold the 

same to E, R, G. H. and J, K. upon trust to permit 
the same to be held and enjoyed as heirlooms (m) 
by the person or persons for the time being entitled 
to Hall under the uses and limitations 

hereinbefore declared as nearly as the rules of law 
and equity will permit, but so that the said heir- 
looms shall not vest absolutely in any person 
hereby made tenant in tail by pnrohase of 
Hall, unless he or she shall iattain the age of 
twenty-one years, but on the death of such tenant 
in tail under that age shall go to person or 
persons who shall thereupon become entitled to 
Hall, under the uses and limitations herein- 
before declared : Provided always, that as soon 
as conveniently may be, after the execution of 
these presents, an inventory shall be taken of the 
jewels, plate, and other articles hereinbefore as- 
signed as heirlooms, and such inventory (to be 
revised as occasion shall require) shall be signed 
by the person for the time being entitled to the 
use of the heirlooms and also by the trustees or 



(w) As to Mrlooms, see Settled Land Act, 1882, sect. 37| and 
notes th«reon, anUf p. 76. 
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trustee for the time being of these presents : Pro- Marriagt 
YiDED ALSO, that the said heirlooms shall at aU Q^eat of 
times be kept in good preservation, and adequately ^rwiioids, 
insured against loss or damage by fire by the holds, &«. 
person for the time being entitled to the enjoy- 
ment thereof, but it is hereby expressly agreed 
and declared that the trustees or trustee for the 
time being of these presents shall not be bound to 
see to the preservation or insurance of the said 
heirlooms, or be responsible for any loss or injury 
which may happen thereto, but the said trustees 
or trustee shaU not be precluded from interfering 
for the protection thereof when and if he or they 
shall think fit : And A. B. hereby covenants with Covenant 
JE. F.y O. H. and J*. K, that, notwithstanding any- convey (w) 
thing whatsoever by him A. J9., or any of his an- *^^^°^<^» 
oestors or testators, done, omitted, or suffered to the 
contrary, he, A, £., now hath in himself good right 
and full power to grant and convey the heredita- 
ments and premises hereinbefore granted and con- 
veyed unto and to the uses hereinbefore declared, andtoaur- 

jTendeF • 

in manner aforesaid, and to surrender the heredita- copyholds, 

^n) By sect. 7, sub- sect. 1, of the Conveyancing, &c. Act, 1881, 
it IS provided that in a conveyance for valuable consideration 
shall be implied covenants by a person who is expressed to con- 
vey ** as beneficial owner" for right to convey, quiet enjoyment, 
freedom from incumbrances, and further assurance. In a set- 
tlement, a limited covenant for further assurance by a person 
who is expressed to convey '* as settlor" is alone to be implied. 

As to the usual practice hitherto of inserting covenants for 
title in settlements of land, see JDav. Conv. vol. iii. pt. i. p. 626. 
It is probable that the vesting by the Settled Land Act, 1882, 
of powers of sale and exchange in the tenant for life instead of 
giving them (according to the general practice of conveyancers) 
to the trustees may, to some extent, lead to the disuse of these 
covenants, but it has been thought advisable to insert them in 
the above precedent, that they may be used, if desired, as the 
effect of recent legislation with regard to conveyancing remains 
to befully ascertained. Acovenant for further assurance (limited) 
is implied by the oonveyanoe by A. B. << as settlor " (p. 268). 
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ments hereinbefore covenanted to be surrendered 
to the use of E. F.^ O. M. and J. K. according to 
the custom of the Manor of and in manner 

aforesaid: And that the said hereditaments and 
premises hereinbefore granted and assured and 
covenanted to be surrendered or expressed and 
intended so to be shaU at all times hereafter go 
and remain to the uses hereinbefore expressed of 
the same respectively : And that the said here- 
ditaments and premises hereinbefore granted and 
assured and covenanted to be surrendered shall 
from time to time, and at all times hereafter, be 
peaceably and quietly entered into and upon, and 
held, occupied, and enjoyed, and the rents and 
profits thereof respectively, and of every part 
thereof respectively, received and taken according to 
the nature of the premises respectively, without any 
interruption, di or demand of or b^ A. B., or of 
or by any other person or persons claiming by,from, 
through, imder, or in trust for him or any of his 
ancestors or testators, And that free and clear 
and absolutely released and discharged or otiier- 
wise by A. B,y his heirs, executors and adminis- 
trators well and sufficiently indemnified against all 
former and other estates, titles, charges, incum- 
brances, claims and demands whatsoever, either 
already made, occasioned, or suffered, or hereafter 
to be made, occasioned, or suffered, by the said 
A. B.J or any of his ancestors or testators, or any 
person or persons lawfully or equitably claiming, 
or to daim by, from, through, imder, or in trust 
for him, them, or any of them. 
In witness, &c. 
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III. BeSETTLEMENT of REAL ESTATE htj a FATHER Besettle- 

and ELDEST SDN on the marriage of the latter ; ^™£nii- 

LiMiTATiON of a RENT-CHARGE to the intended tationa to 

•; - . CoUate- 

HUSBAND, and of JOINTURE RENT-CHARGES tO r^ig. 

the intended wife; Subject thereto to the 
FATHER for LIFE, remainder to the intended 
HUSBAND for LIFE, remainder {subject to a 
term for securing portions) to his first and 
OTHER SONS in TAIL MALE, mth remain- 
derSf comprising limitations to the hmband^s 

YOUNGER BROTHER for LIFE and his ISSUE In 

TAIL ; Powers of jointuring and charging 
PORTIONS ; Name and arms clau>se. 

This Indenture, dated the day of , Parties. 

Between J. B. of 8fc. [^father of intended hmband"] 

of the first part, A. B. of ^c. [intended hmband'\ 

of the second part, C. 2>. of ^c. [intended mfe] of 

the third part, and E. F. of d^c, G. JET. of 8fc.y and 

J. K. of 8fc, [trustees'] of the fourth part : Whereas Bedtais. 

by an indenture dated 8cc., and expressed to be Settlement 
^ \ on mar- 

inade between [parties] (being a settlement made riageof ^ 

• 'J J.* ^j.i_ • xt_»i.jj J husbands 

in consideration of the marnage then mtended, and parents. 
afterwards solemnized between J, B. and JT. B, 
[his mfe] ), the lands and hereditaments described 
in the schedule thereunder written were granted 
and conveyed to [grantees to uses]^ To hold the 
same imto [the grantees] in fee simple to the 
use of J. B. in fee simple until the solemni- 
zation of the then intended marriage ; and, after 
the solemnization thereof, to the use of J. B. 
for life without impeachment of waste, with 
remainder to the use and intent that M. B. (if 

R. t 
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she should survive J, B,) should out of the same 
premises receive for her life a yearly rent-charge 
of £ , with the usual powers of distress and 

entry and other remedies for recovering payment 
of the rent-charge when in arrear, and subject 
as aforesaid to the use of [trustees of term for 
securing rent-chargel, their executors, administra- 
tors and assigns for the term of 99 years, upon 
the trusts in the same indenture mentioned for 
securing the payment of the rent-charge; and, 
subject as aforesaid, to the use of [trustees of 
portions']^ their executors, administrators and as- 
signs for the term of 1,000 years, upon the trusts 
in the same indenture mentioned for raising for 
the portion or portions of the child or children of 
J. B. by K. B. (other than an eldest or only son), 
if there should be but one such child, the sum of 
J6 , and if there should be more than one 

such child, the sum of £ , with the provisions 
therein mentioned for the maintenance and edu- 
cation of such child or children, vdth remainder 
to the use of the first and other sons of J". B. by 
JT. B. in tail male, with divers remainders over : 
And whereas in the said indenture are contained 
powers of sale and exchange as therein men- 
tioned, and it is thereby declared that the 
moneys to arise from any such sale shall be 
laid out in the purchase of other lands and 
hereditaments to be settled to the like uses: 
And whereas certain of the lands and heredita- 
ments comprised in the said indenture have been 
from time to time sold or exchanged for other 
lands and hereditaments under the powers in that 
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behalf oontained in the same indenture, and Besettle- 
the proceeds of such sales have been from time to ^S^l^. 
time laid out in the purchase of other lands and tatiomto 
hereditaments, which have been conveyed to the raia. 
uses of the settlement created by the said in- 
denture : And whereas the lands and heredita- Lands now 
ments now subject to the uses and trusts of the the^BetUe- 
said indenture are particularly described in the °^®^*- 
schedule hereunder written : And w^hereas A, S, Husband 
is the first son of J. B. by K. -B., and he . attained son of the 
the age of twenty-one years on the day ™*™*s®- 

of : And whereas a marriage is intended 

to be solemnized between A. B. and C, D. : And Agreement 
whereas upon the treaty for the said intended riageand 
marriage it was agreed that the said lauds and J^Stf 
hereditaments described in the schedule hereunder 
written should be settled to the uses, and in 
manner hereinafter appearing : And whereas, Disen- 
in pursuance and part performance of the said sJ[rtmce?*" 
agreement, by an indenture dated the day 

of , and enrolled and perfected as a dis- 

entailing assurance, or intended so to be, and ex- 
pressed to be made between J. B. of the first part, 
A, B. of the second part, and Y. Z. of the third 
part, J. B. and A. B. (with consent of J. B. as 
protector of the settlement) have conveyed to Y. Z. 
the lands and hereditaments described in the 
schedule hereimder written, and aU other (if ajiy) 
the hereditaments, subject to the subsisting uses of 
the said indenture of settlement of the day 

of , with their appurtenances. To hold the 

same unto Y. Z. in fee simple (subject to the uses 
subsisting in the same premises by virtue of the 

t2 
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Besettle- said indenture of settlement of the day of 

wiSISini- ' ^^^ which preceded the use thereby 

tatioiu to limited to the first son of J. B. by K, B. in tail 
raiB. male other than the use limited to J, B. for his 
life) to such uses, and upon, with and subject to 
such trusts, powers and declarations as J. B. and 
A. B. shall by deed appoint, and in default of 
such appointment, and so far as no such appoint- 
ment shaU extend, to the uses, and upon, with and 
subject to the trusts, powers and declarations to 
which the premises would have stood limited, if 
the indenture now in recital had not been executed : 
Wit- Now THIS Indenture witnesseth, that in pur- 

nesaeth. guance of the said agreement, and in consideration 
of the intended marriage, and in exercise of the 
power in this behalf given to them by the in- 
denture of the day of [^disentailing deed^y 
and of every other power then hereunto enabling, 
Appoint- J- B, and A, 5., as settlors, hereby appoint that 
all the messuages, lands, and hereditaments de-* 
scribed in the schedule hereunder written, and 
all other (if any) the hereditaments which, imme- 
diately before the execution of the indenture of 
the day of [disentailing deed']^ were subject to 
the then subsisting uses of the hereinbefore recited 
indenture of settlement, shall immediately after 
the execution of these presents, subject to the uses 
subsisting in the same premises by virtue of the said 
indenture of settlement, and which immediately 
preceded the use thereby limited to the first son of 
J. B, and K. B. in tail male, other than the use 
limited to J. B. for his life, remain and be, 
until the solemnization of the intended marriage. 



meut. 
Parcels. 
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TO THE USES, and upon, with, and subject to the Besettle- 

trusts, powers and declarations to, upon, and ^SJ^^^i. 

subject to which the premises stood Kmited im- tationato 

mediately before the execution of these presents ; rais. " 

and from and after the solemnization thereof to ;;; "TTr 

To subsist- 

THE USE that A. B. may during the joint lives inguses 

of himself and J. B. receive the yearly rent-charge marriage, 

of £ to be charged upon the premises After- 

hereby settled, and to be payable by equal S^use 

quarterly payments without any deduction, the tended' 

first of such payments to be made at the end ^i^^s^and 

, may re- 

of three calendar months of the intended marriage ceive a 
if A. B. shall then be living or if not, a pro- charge for 
portional part to be paid at his death ; And to *^ ^^®* 
THE FURTHER USE that if A. B. shall die in the ^^^^ 
lifetime of C. 2>., she may from and after the death ^^^ ^®- ^ 

. . , . 1 ceive rent- 

of A, B. receive durmg her life the yearly rent- charges by 
charge or rent-charges following (that is to say), jointure. 
if and so long as J. B, shall be living, the yearly 
rent-charge of £ , and after the death of 

J. B. the yearly rent-charge of £ , to be 

respectively charged upon the premises hereby 
settled, and to be payable by equal quarterly 
payments without deduction, except succession 
duty, the first of such payments as to the rent- 
charge of £ to be made at the end of 
three calendar months after the death of A. B,y if 
C. D. and «7. B. shall then be living, and as to 
the rent-charge of £ to be made at the 
end of three calendar months after the death of 
the survivor of J. B. and A. B,y if C, D, shall 
then be living, such yearly rent-charges limited 
to C. D. to be in full of her jointure and in bar 
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Beiettle- of all dower or freebench : Provided that if (7. D. 

wiS*^ini- ®^^ ^^* ^® living at the time appointed for pay- 

tationi to ment of the said rent-charge respectively, then a 

raiB. proportional part of the rent-charge to which C. D. 
shall have become entitled shall be paid at her death ; 

Remainder And, subjcct and charged as aforesaid, To the use 

father for of J. B. f Or his life without impeachment of waste, 

„ ®' . , in restoration and contiauation of the former life 

Remainder 

to use of estate of «7. B. limited to him by the hereinbefore 

husband recited indenture of settlement of the day of 

for life. . ^^^^ ^£j.^j. ^j^^ decease of J. -B., To the 

to use of USE of A, 5. for his life without impeachment of 

^^y^^?'^ waste : And, after the decease of A. B.y To the 

Remainder USE of JS. JR, G, jET., and J. K. for a term of 600 

firsTand years without impeachment of waste, on the trusts 

ofhusw hereinafter declared ; And, subject thereto. To 

in tail the USE of the first and other sons of A. B. 

male. , 

Remainder suoccssively according to seniority in tail male, 

to use of '^th remainder To the use of L. B. [the second 

brother for j* -r -n -i n i«t«. •! • 

life. son qf J, B.j for his ufe without impeachment 

?T^^? of waste, with remainder To the use of the first 

to his first ' 

and other and other sons of L, B, successively according to 

sons m tail •••i«iir 

male. Seniority in tail male [similar limitations to the use 

to^^^d ^^' ^'> -^- ^- ^^'> ^^ ^^^^^ fi^^^ ^^^ ^^^^^ *^^ 

other sons respectively]^ with remainder To the use of the 

in tail. first and other sons oi A,B. successively according 

Remainder to seniority in tail, with remainder To the use 

to use of •' ' 

first and of the first and other daughters oi A. B. suoces- 

other 

daughters sively according to seniority in tail, with re- 

L t£di!**^ mainder To the use of the first and other sons 

Remainder of L. B, Successively, according to seniority in 

broSfera' ^^^^il, with remainder to the first and other daughters 

sons and Qf jr^ ^^ Successively, according to seniority in 
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tail, with remainder [^similar limitations to the use Besettle. 

of the sons and daughters of M. B.^ N. 5., ^<?.] To ^S^^ni- 

THE USE of ^. jB. in fee simple. [^Appointment tationsto 

of Trustees^ ante, p. 260 ; Trusts of term of 500 rais.. 

years for raising portions, ante, p, 261, to he paid , ^^ — 

(in default of appointment to the contrary) to the in tail. 

children on attaining twenty-one years or marriage, ^j^^^f ^^ 

" if the same respectively shall happen after the husband 

death of the survivor of J. B. and A. B.; but 

if the same respectively shall happen during their 

lives, or the life of such survivor, then immediately 

after the death of such survivor ;" [Sotchpot clause, 

p. 262.] " And it is hereby further agreed 

AND DECLARED, that the Said trustees or trustee do 

and shall after the death of the survivor of J. B. 

and A. BJ' [Maintenance, 8fc. clause, ante, p. 262] : 

" And upon further trust that the said trustees 

or trustee do and shall after the death of A. B., or 

in his lifetime in case he shall so direct by any 

writing under his hand (but during the lifetime of 

J. B,, with his consent in writing), raise," &c. [Ad- 

vancement clause, ante, p. 263 ; Power for " A. B. 

after the death of J, 5." to require portions to be 

raised in his lifetime, ante,, p. 264 ; Power for 

trustees to create specific secunties, and to limit a 

term, ibid.; Proviso that surplus rents shall be 

taken by reversioner, p. 265] : Provided always, Power for 

AND IT IS hereby DECLARED, that it shall be lawful band to 

for A. B., at any time, by deed, or will, or codicil, {^^^ * 
to appoint to any woman other than C. D. whom "^®* 
he may inarry, for her life, any yearly rent-charge 
or rent-charges by way of jointure, and in bar 
or without being in bar of dower and freebench, 



' 
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not exoeeding in the whole the sum of £ , 

to be charged upon all or any of the premises 
hereby settled, and to be paid at such times 
and in such manner as A. B. shall deem proper, 
but so that no such payment shall be made 
during the life of J. B. without his consent 
in writing : And it is hereby declared, 
that this power of jointuring may be exercised 
as often b& A. B. shall marry : Provided al- 
ways, that if the said A. B. shall hereafter 
marry any woman other than C. 2)., it shall 
be lawful for A. 5., at any time by deed, wiU, or 
codicil (but subject to the life interest of J. B. 
and to the said term of 500 years, and the trusts 
thereof), to charge all or any of the hereditaments 
hereby settled with the payment of any sum of 
money for the portion or portions of the child or 
children of A. B. by any after-taken wife, not 
exceeding , If there shall be but one such 

child, the sum of £ , And if there shall 

be but two such children, the sum of £ , 

And if there shall be three or more such children, 
the sum of £ , to be payable to or amongst 

such child or children, or any one or more exclu- 
sively of the other or others of such children, at 
such times, in such manner in every respect, and, 
if more than one, in such shares, as A. B. shall in 
manner aforesaid direct ; And by the same or any 
other deed, or by will or codicil (but subject as 
aforesaid), to charge the premises charged with 
such portion or portions respectively with the pay- 
ment of any yearly sum or sums of money (not 
exceeding what the interest of the portion or por- 
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tions would amount to after the rate of £4 per cent. Eesettle- 
per annum) to be applied for the mjdntenanoe and wiS^mi- 
eduoation of the child or children for whom the tationato 
portion or portions charged as aforesaid shall be rais. 
intended, untU such portion or portions shall be- 
come payable; the said yearly sum or sums of 
money to be clear of all deductions except succes- 
sion duty, and to commence from such time or 
times, and to be raised and paid in such propor- 
tions, at such time or times, and in such manner 
as A» B, shall in manner aforesaid direct : And to li^i* 
by the same or any other deed, or by will or trustees to 
codicil (but subject as aforesaid), to limit and tfoM,,^^'" 
appoint the premises charged as aforesaid to any 
person or persons, for any term of years, with 
or without impeachment of waste, upon usual 
trusts, by mortgage or otherwise, to raise the 
principal and yearly sum or sums so charged as 
last aforesaid, and the costs and expenses (if any) 
to be incurred in or about the execution of the 
trusts thereof : Provided always, that it shall be Power for 
lawful for every son of J, S. (other than A. B.) ufe (other 
either before or after he shall become tenant for J^ ** ^ 



m- 



life in possession of the hereditaments hereby ^^^^^jx 

settled (but subject to the uses and estates pre- to jointure. 

ceding his estate, and to the powers annexed to 

such preceding uses or estates, and to the uses or 

estates limited in exercise of such powers), by deed, 

will or codicil, to appoint to any woman whom he 

may many for her life any yearly rentcharge by 

way of jointure, and in bar or without being in 

bar of dower and freebench, not exceeding the 

sum of £ to be charged upon all or any of 
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the hereditaments hereby settled and to be paid at 
such times, and in such manner, as the person 
exercising this power shall deem proper : And it 
IS HEREBY DECLARED, that this powoT of jointuiing 
may be exercised as often as the person for the 
time being entitled to exercise the same shall 
marry : Provided always, that no jointure rent- 
charge appointed in exercise of the power lastly- 
hereinbefore contained shall actually become a 
charge upon the hereditaments expressed to be 
charged therewith or be payable, unless the person 
who shall have exercised such power shall become 
tenant for life in possession of the hereditaments 
hereby settled, or unless some of his issue shall 
become entitled to the possession thereof, or would 
have become so entitled if of full age : Provided 
ALSO, that the hereditaments hereby settled shall 
not, under the powers of jointuring hereinbefore 
contained, be at any one time subject to the pay- 
ment of rentcharges exceeding in the whole the 
yearly sum of £ , such yearly sum to be 

inclusive of the rentcharge of £ herein- 

before limited to C D., and of any rentcharge 
which may be appointed in favour of any future 
wife of -4. B.y so that if by the exercise of the 
powers of jointuring hereinbefore contained the 
said hereditaments, or any part thereof, shall for 
the time being, be charged with a greater yearly 
sum in the whole than £ , the rentcharge, 

or such part thereof, by the charge whereof such 
excess shall have been occasioned, shall, during 
the contiQuance of such excess, absolutely sink 
for the benefit of the person for the time being 
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entitled under the limitations hereinbefore oon- Besettle- 

tained to the receipt of the rents and profits of ^S^umi- 

the hereditaments hereby settled, and the rent- tationato 
charges respectively shall have precedence accord- teraia. 



ing to the priority in order of limitation of the 

estates of the several persons exercising this power: 
Provided always, that it shall be lawful for Powers for 
every son of J". 5., other than A, B., either before ufe (other 
or after he shall become tenant for life in posses- ^^^^^"^ 
sion of the hereditaments hereby settled (but sub- tf^v^^^x 
ject to the uses and estates preceding his estate to charge 
and to the powers annexed to such preceding uses ^ ^^' 
or estates, and to the uses and estates limited in 
exercise of such powers) by deed, will or codicil, 
to charge all or any of the hereditaments hereby 
settled with the payment of any sum or sums of 
money for the portion or portions of the child, or 
children (other than- an eldest or only son, or a 
son who, by the death of an elder son or sons, 
shall be or become an eldest or only son) of the 
person for the time being exercising this power 
not exceeding, If there shall be but one such 
child (other than as aforesaid), the sum of £ , 

And if there shall be but two such children (other 
than as aforesaid), the sum of £ , And if 

there shall be three or more such children (other 
than as aforesaid), the sum of £ , to be 

payable to or amongst such child or children, or 
any one or more exclusively of the others or 
other of such children, at such times and in such 
manner in every respect, and if more than one in 
such shares, as the person for the time being exer- 
cising this power shall in manner aforesaid direct, 
And by the same or any other deed, or by will or 
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codicil (but subject as aforesaid), to charge the 
premises charged with such portion or portions, 
&c. (see ante^ p. 280), to commence from such 
time or times, &c., as the person for the time being 
exercising this power shall in manner aforesaid 
direct : And by the same or any other deed, &c. 
(see ante, p. 281) : Provided always, that no 
portion which may be charged in exercise of the 
power lastly-hereinbef ore contained shall actually 
become a charge (see ante, p. 282) : Provided 
ALSO, that the hereditaments hereby settled, shall 
not under the powers of charging portions here- 
inbefore contained become ultimately liable or 
subject to the payment of any greater sum of 
money in the whole than the principal sum of 
£ , such principal sum to be inclusive of 

the sums of money hereby charged, or which may 
hereafter be charged, for the portions of children 
of A. B. by (7. D., or by any future wife, so that 
if by the exercise of the aforesaid powers of 
charging portions or any of them the heredita- 
ments hereby settled, or any part thereof, would, 
but for this present proviso, be charged with a 
greater sum in the whole than £ , the 

charge or charges creating such excess, shall, 
during the continuance of such excess, not take 
effect as to the portion or portions to be thereby 
respectively charged, or as to such part thereof as 
shall form the excess, and charges for portions 
shall have precedence according to the priority 
in order of limitation of the estates of the several 
persons exercisiag this power : Provided al- 
ways, that every person who after the deter- 
mination of the life estate of A. B. shall, by virtue 
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of the limitations hereinbefore contained or of this Besettle- 
proviso, become entitled beneficially to the pos- ^SiSini- 
session of the said manors and lands hereinbefore tationa to 
conveyed as tenant for life, or tenant in tail male, teraii. 
or in tail by purchase, and who shall not then use 
and bear the surname and arms of B,, shall within 
the space of one year next after he or she shall so 
become entitled, or (being an infant) within one 
year after he or she shall attain the age of twenty- 
one years. And that every person to whom any 
female so becoming entitled as aforesaid shall be 
married, or whom she shall afterwards marry, 
shall, within one year next after such female shall 
so become entitled or shall so marry, whichever of 
such events shall last happen (unless in the said 
respective cases any such person shall be prevented 
by death), take upon himself or herself and use on 
aU occasions the surname of B. only or in addition 
to his or her other surname (but so that the name 
of B. shall be the last and principal name), and 
shaU quarter the arms of 5. with hifl or her faimly 
arms : And shall within one year apply for and 
endeavour to obtain a Hcence from the Crown, or 
take such other steps as may be necessary to 
enable and authorize him or her respectively so to 
take and use the surname of B,^ and to quarter the 
arms of B. with his or her family arms as afore- 
said: And it is hereby declared that in case Penaityfor 
any person who shall so become entitled as afore- assume 
said, or the husband of any such person, being a 
female, shall neglect or refuse within the said one 
year to take and use such surname, or to quarter 
such arms, or to take such steps as aforesaid, or 
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Besettie- shall at any time afterwards discontinue to use 
wi^Limi- ^^^^ surname or to q[uarter such arms, then and in 
**^^?f*** every such case from and after the expiration of 
terali. the said one year, or immediately after such dis- 
continuance as aforesaid (as the case may be), if 
the person who or whose husband shall so for the 
time being refuse, neglect or discontinue as afore- 
said, shall be, either by himself or herself, or toge- 
ther with her husband, tenant for life as aforesaid, 
the limitations hereinbefore contained to the use 
of such person during his or her life shall abso- 
lutely determine and be void ; And if the person 
who or whose husband shall so, for the time being, 
refuse, neglect or discontinue as aforesaid, shall be 
tenant in tail male or in tail, then the limitations 
hereinbefore contained under which such person 
shall be so tenant in tail male or in tail, and in 
case of such person being tenant in tail male, then 
also the limitations hereinbefore contained to him 
in tail, shall absolutely determine and be void; 
And in the said respective cases the manors and 
lands hereby conveyed shall immediately go over 
in the same manner as if such person, being tenant 
for life, were actually dead, or, being tenant in 
tail male or in tail, were actually dead, and there 
was a general failure of his or her issue, without 
prejudice nevertheless to any jointure or jointures, 
portion or portions, sum or sums of money, lease 
or leases, sale or sales, exchange or exchanges, 
partition or partitions, or appointment or appoint- 
ments of new trustees, which, previously to such 
cesser, failure or determination, shall have been 
charged, granted or made under any of the powers 



SETTLEMENTS. 287 

for those purposes herein contained or given by Eesettle- 
any statute : Provided always, that the deter- wiSximi- 
mination or failure of the estate of any tenant tationsto 

. CoUa- 

for life by virtue of the proviso hereinbefore terals. 
contained shall not exclude or prejudice any of contmffent 
the contingent remainders hereinbefore limited n^tobe" 
to his or her sons and daughters respectively or prejudiced, 
any other persons, but that the remainder herein- 
before limited to the scdd trustees or trustee during 
the Hf e of such tenant for life shall take effect or 
continue for preserving such contingent remainders 
and giving effect to them as they arise ; And that 
immediately from and after such determination or 
failure of such estate for life, and during the sus- 
pense and contingency of any such expectant 
remainders, the said trustees or trustee do and 
shall pay and apply the income of the premises 
unto the person or persons for the time being 
entitled under or by virtue of the limitations and 
provisions hereinbefore contained in remainder 
expectant on the death of such person as afore- 
said (o) : And it is hereby agreed and declared, Power of 

that the power of appointing new trustees for the ^^"^ 
purposes of these presents shall be vested in J. B. 
and A. B, during their joint lives, and in the 
survivor of them during his life. In witness, &c. 

(o) The provisoes for extension of powers of leasing and sale 
of the settled lands given in Precedent III., ante, pp. 267, 268, 
may readily be adopted for use here, if thought advisable, by 
providing that *' it shall be lawful for /. B, during his life, and 
after his death for A, B., and ever^ other person who shall, 
under the limitations and uses hereinbefore contained, become 
entitled for an estate for life, or in tail male, or in tail in posses- 
sion, to the lands and hereditaments hereby settled, to lease, " &o. 
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rV. Settlement on marriage of freeholds to 
uses and of leaseholds in trust for the hus- 
band and WIFE successively for life, with 
REMAINDER to the ISSUE of the marriage as the 
husband and unfe, or th£ surmvoTy shall appoint, 
andj in default of appointment^ to the children 
in eqtml shares in tail as tenants in common, 
tpith cross-remainders. 
This Indenture, made, &c. between A. B,y of 
&c. [the intended husband'] of the first part, 0. 2)., 
of &c. [the intended wife'] of the second part, and 
E, F,f of &o. O. H.y of &c., and J, K. of &c. 
[the trustees] of the third part, "Witnesseth that 
in consideration of the intended marriage between 
A, B. and C. 2)., A. B. as settlor hereby grants 
and conveys to E. F., O. H,^ and J, K, Axl 
THAT [desc^Hbe freehold parcels]^ To hold to 
E, F,f O, n,y and J, K. in fee simple To the 
USE of A. B. in fee simple until the marriage, 
and, after the marriage, To the use oiA.B, during 
his life without impeachment of waste, with re- 
mainder after his death To the use of C, D. during 
her life without impeachment of waste, with re- 
mainder after her death To the use of all or such 
one or more of the issue of the marriage in such 
manner as ^. .B. and C, D. shall by deed appoint, 
And in default of or until such appointment as the 
survivor of A. B, and C. D. shall by deed or will 
or codicil appoint. And in default of and until 
such appointment, if there shall be only one child 
of the marriage, To the use of such only child in 
tail, but if there shall be more than one such child, 
then To the use of all such children in equal shares 
as tenants in common in tail, with cross-remainders 
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between them in tail, with remainder to the use of Marriage 
A, B, in fee simple [Here insert such powers and n^ent^f 
provisions as may be advisable, see preceding pre- Treehoids 
cedentsj : And this Indenture also witnesseth, holds, 
that for the consideration aforesaid, ^. ^. as settlor Remainder 
hereby assigns and conveys to E, R, G, H, and J. K, ^ ^^fof 
All [describe parcels as in the lease^. All which pre- in fee. 
mises were by an indenture of lease dated &c., and ^^*\, 

•^ . m nessetn. 

expressed to be made &c., demised &c., To hold j^g^g^- 
to K R, O. H. and J. K. during all the residue f^^^^^ 
now to come and unexpired of the said term of Haben- 

years at and under the rent, covenants, and ^"™' 
condia.^ by and in fte «nd indenture of leaee 
reserved and contained, and on the part of the 
lessee to be paid, observed and performed. Upon On trusts 
TRUST out of the rents and profits of the premises spending 
hereby assigned to pay the rent and observe and ^f^ 
perform the covenants and conditions by and in ^o^^- 
the said lease reserved and contained, and on the 
part of the lessee to be paid, observed and per- 
formed : And, subject thereto, upon such trusts, 
and with and subject to such powers, provisions 
and declarations as shall as nearly correspond with 
the uses, trusts, powers, provisions and declara- 
tions hereinbefore limited, declared and contained 
of and concerning the premises hereinbefore ex- 
pressed to be hereby granted, as the different 
nature and quality of the premises, and the rules 
of law and equity, will permit, but not so as to 
increase or multiply charges or powers of charg- 
ing (i?), and so that the leasehold premises shall not 

(p) As to mtiltiplication of charges, see Sindle v. Taylor, 6 
Be a., M. & G. 677. 

R, U 
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vest absolutely in any person hereby made tenant 
in tail (jo) by purchase of the premises herein- 
before expressed to be hereby granted, unless he 
shall attain the age of twenty-one years, but on 
his death under that age shall go in the same 
manner as if they had been freeholds of inherit- 
ance included in the grant hereinbefore con- 
tained (j'). In WITNESS, &c. 
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V. Strict Settlement by will to uses for the 
benefit of the testator* 8 brother and his issue ; 
Powers of Jointuring and charging por- 
tions; Bequest (j/^ Personaltt to follow 
limitations of the Settled Land. 

I, A. B.f of &c., hereby revoke all.wills and testa- 
mentary dispositions heretofore ,made by me, and 
declare this^ to be my last will : I devise all my 
real estate (except what I otherwise devise by this 
my will or any codicil thereto) to the use of my 
brother C. B. for his life without impeiachment of 
waste, and after his death to the use of my nephew 
D, B,y the eldest son of C. B,, for his life without 
impeachment of waste, and after his death to the 
use of the first and other sons of D, B. bom during 
my life successively according to seniorities for the 
life of such son without impeachment of waste, 
and after the death of such son to the use of his 
first and other sons successively according to 

{p) If this form is used in a settlement creatrug succesaiYe 
remainders in tail male as well as in tail, say ** tenant in tail 
male or in tail by purchase." 

(q) As to inserting covenants for title in a settlement, see 
note («), ante^ p. 271. 
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t 

seniority in tail male, with remainder to the use Devise in 
of the same first and other sons siiceessively gJttle- 
according to seniorities in tail, with remainder to "^•^t* 
THE TTSB of the son or sons of 2). B. bom after my 
death successively according to seniority in tail 
male, with remainder to the use of the same son or 
sons in tail, with remaider to the use of my own Remainder 
right heirs: Provided always, and I 'hereby testier'* 
declare that it shall be lawful for every person ^^ 
hereby made tenant for life of the premises, either Power of 
before or after he shall become entitled to the J°i^*'^«' 
possession thereof (but subject to the uses and 
estates preceding his estate, and to the powers 
annexed to such preceding uses and estates, and 
to the uses or estates limited in exercise of such 
powers) by deed, will or codicil to appoint to any 
woman whom he may marry for her life any yearly 
rent-charge by way of jointure, and in bar or 
without being in bar of dower and,freebench, not 
exceeding the sum of £ to be charged on aU. or 
any of the premises, and to be paid at such time 
and in such manner as the person exercising this 
power shall deem proper ; and this power of join- 
turing may be exercised as often as the person 
entitled to exercise the same shall marry: Pro- Nojoin- 
vided always, and I hereby declare, that no charged 
jointure rent-charge shall actually become a charge ap^tor 
upon the premises, or be payable, unless the per- J^-J^^^® 
son who shall have exercised such power shall entitled in 
become tenant for life in possession of the premises, 
or unless some of his issue shall become entitled to 
the possession thereof or would have become so 
entitled if of full age : Provided also, that the 

u2 
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Devise in premises hereby devised shall not at any one time 
Settle- ^^ subject to the payment in respect of jointure 
ment. rent-charges of a greater yearly sum in the 
Estates not whole than £ , so that if by the exer- 

^j^ed cise of the power of jointuring hereinbefore 
^ira axOT- contained the premises or any part thereof shall, 
tain yearly for the time being, be charged with a greater 
jointures, yearly sum in the whole than £ , the 

rent-charge, or such part thereof by the charge 
whereof such excess shall have been occasioned, 
shall during the continuance of such excess abso- 
lutely sink for the benefit of the person for the 
time being entitled under this my will to the 
receipt of the rents and profits of the premises 
hereby devised, and the rent-charges respectively 
shall have precedence 6U)cording to the priority in 
order of limitation of the estates of the several per- 
Powerfor sons exercisiuff this power: Provided always, 
K"'°^ and I further declare, that it shall be lawful for 
^Xs. every person hereby made tenant for life of the 
premises, either before or after he shall become 
entitled to the possession thereof, but subject 
to the uses and estates preceding his estates aad 
to the powers annexed to such preceding uses and 
estates, and to the uses or estates limited in exer- 
cise of such powers, by deed, will, or codicil, to 
charge all or any of the premises hereby devised 
with the payment of any sum or sums of money 
for the portion or portions of his child or all or 
any of his children, other than an eldest or only 
son, or a son who by the death of an elder son or 
sons shall be or become an eldest or only son, not 
exceeding, if there shall be but one such child 
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(other than as aforesaid), the sum of £ and Devise in 

if there shall be but two such children (other than gettie- 
as aforesaid), the sum of £ and if there ™«^t« 

shall be three or more such children (other than 
as aforesaid), the sum of £ to be payable to 

or amongst such child or children, or any one or 
more exclusively of the others or other of such 
children, at such time and in such manner in 
every respect, and, if more than one, in such 
shares as the person for the time being exercising 
this power shall in manner aforesaid appoint; 
And by the same or any other deed, or by will, or 
codicil, to charge the premises charged with such 
portion or portions respectively with the payment 
of any yearly sum or sums of money (not exceed- 
ing what the interest of the portion or portions 
would amount to after the rate of £4 per cent, 
per annum) to be applied for the maintenance and 
education of the child or children for whom the 
portion or portions charged as aforesaid shall 
be intended until such portion or portions shall 
become payable, tha said yearly sum or sums of 
money so charged to be clear of all deductions 
except succession duty and to commence from 
such time or times and to be raised, and paid in 
such proportions at such time or times and in such 
manner as the person for the time being exer- 
cising this power shall direct. And by the same 
or any other deed, or by will or codicil, but subject 
as aforesaid, to limit and appoint the premises 
charged as aforesaid to any person or persons for 
any term of years, with or without impeachment 
of waste, upon usual trusts, by mortgage or other- 
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Devise in wise, to raise the principal and yearly sums so 
Settle- charged as aforesaid and the costs and expenses, 
^^^* if any, to be incurred in the execution of the trusts 
No portion thereof : Provided always, and I hereby declare, 
charged that no portion which may be charged in exercise 
w)oiQtor ^^ ^^ power in that behalf hereinbefore contained 
or idB issue ghall actually become a charge (see ante, p. 291) : 
entitled in PROVIDED ALSO, that the premises hereby devised 
E^tetM^*^ shall not imder the powers of charging hereinbefore 
not to be contained become ultimately liable or subject to 
with more the payment of any greater sum of money in the 
^[^JJi^'" whole than the principal sum of £ , so that if the 
for por- premises hereby devised would but for this present 
proviso be charged with a greater sum in the whole 
than £ , the charge or charges creating such ex- 
cess shall during the continuance of such excess 
not take effect as to the portion or portions to be 
thereby respectively charged, or as to such part 
thereof as shall form the excess, and charges for 
portions shall have precedence according to the 
priority in order of limitation of the estates of 
the several persons exercising this power: I 
Legacies. BEQUEATH the foUowing legacies; that is to say 

General [^legacies] I I GIVE AND BEQUEATH all my pcr- 

readuary sonal estate (cxccpt what I otherwise bequeath by 
personalty, ^j^g ^^ ^j. ^^^^ ^^^^j^ thereto) unto H. R, G. E. 

and J. JBT., upon trust that they or the survivor 
or survivors of them, or other the trustees or 
trustee for the time being of this my will, do and 
shall call in, sell, and convert into money such 
part thereof as shall not consist of money, and do 
and shall with and out of the proceeds of such 
calling in, sale, and conversion, and with and out 
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of my ready money pay my funeral and testa- Devise in 
mentary expenses and debts, and the legacies settie- 
hereby bequeathed, and do and shall invest the ment 
residue of my personal estate in the purchase of 
lands in England or "Wales, but not in Ireland, 
being freeholds or copyholds of inheritance or 
leasehold held for sixty years or more at the time 
of purchase : And I declare that the lands so 
purchased and the residue of my said personal 
estate for the time being as yet not invested in 
such purchase shall be held by my said trustees 
or trustee for the benefit of the same persons 
successively in the same manner, and to, for, and 
on the same uses, estates, and interests, and with 
and subject to the same powers and provisions as 
my real estate hereinbefore devised, or upon trusts 
and with and subject to powers and provisoes as 
nearly corresponding thereto as the nature and 
quality of the property will permit : I declare Appoint- 
that JE, F.y G. H. and J. JT., or other the trustees trustees 
or trustee for the time being of this my will, shall ^^S^" 
be trustees of the settlement hereby created for 
all purposes of the Settled Land Act, 1882, and 
I appoint E. F., G. H, and J. K. to be the executors 
of this my will. In witness, &c. 
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Devise of 
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and of 

pecuniary 

legacy. 



Bequest of 
legacies. 

General 
deyise of 
real estate 
intrust 
for sale. 



Power for 
trustees 
for sale to 
sell by 
auction, 
&c. 



VI. Sbttlemekt 6y will o/* land byway (/trust 
for SALE ; Trusts for benefit of widow and 
issue ; Investment clause ; Power to invest 
in PURCHASE ()/'land; Proviso that solicitor 
trustee may charge /or costs. 

I, A, B. of &c., hereby revoke all wills and 
testamentary dispositions heretofore made by me, 
and declare this to be my last will : I bequeath 
to my wife C. B, all my watches, jewels, personal 
ornaments and apparel, plate, linen, china, glass, 
books, pictures, prints, wines, liquors, provisions, 
furniture and other household efiPeots, and my 
horses, carriages and harness: And I also 
bequeath to her the sum of £ , to be paid 

to her within one calendar month after my 
decease. I bequeath the following legacies, that 
is to say [legacies'] : I devise all my lands at 
, in the county of , and all other my 

real estate (except what I otherwise devise by 
this my will, or any codicil thereto) unto and to 
the use of E. F. of &c., O, H. of &c., and J. K. of &c., 
their heirs, executors and administrators respec- 
tively, according to the nature and tenure thereof, 
UPON TRUST to sell the same (r) : I bequeath all 

(r) A simple direction to the trustees is now sufEicient. 
Trustees for sale have now under sect. 35 of the Conveyancings 
Act, 1881, power either by auction or private contract, &c. 

** (1) Where a trust for sale or a power of sale of property 
is vested in trustees, they may sell or concur with any other 
person in selling all or any part of the property, either subject 
to prior charges or not, and either together or in lots, by 
public auction or by private contract, subject to any such con- 
ditions respecting title or evidence of title, or other matter as 
the trustees think fit, with power to vary any contract for sale, 
and to buy in at any auction, or to rescind any contract for 
sale and to re -sell, without being answerable for any loss. 

** (2.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument ereatincr the trust 
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my persotial property (except chattels real in- Devise of 

eluded in the devise hereinbefore contained of my ^^^ ^^^ 
real estate, and also except what I otherwise be- Sft^g* 

queath by this my will, or any codicil thereto) unto General 

E. -P., O. jy., and J. JT., their executors and adminis- p^nai° 

trators, upon trust to call in, sell and convert into ^^^^ 

money such part of my personal estate as shall not converaion. 

consist of money: And I declare that the trustees Trusts of 

or trustee for the time being of this my will do and Soe^l^d ° 

shall out of the moneys to arise from the sale of my ^^Hl 

real estate, and from the callinff in, sale and conver- payment of 

' o ' funeral ex- 

sion into money of such part of my personal estate pense8,&c., 

as shall not consist of money, and the money of 

which I shall be possessed at my death, pay my 

funeral and testamentary expenses and debts, and 

the pecuniary legacies bequeathed by this my will 

or any codicil hereto ; And do and shall invest and for 

• 1 •-• p.-i «i ' ii • 1 • investment 

the residue of the said moneys m their or his names of the 
or name in the purchase of any parliamentary ^^power 
stock or funds of the United Kinffdom, or in the to vary in- 

o 7 vestments; 

purchase of any stock secured upon the revenues 
of British India, or in the purchase of stock in 
the Bank of England or Ireland (5), or any of the 
British colonies or dependencies, or in the purchase 
of the debenture stock or preference stock or pre- 
ference shares of any railway or other company in 
Great Britain incorporated or established by charter 

or power, and shall have effect subject to the terms of that 
instrument and to the provisions therein contained. 

" (3) This section applies only to a trust or power created by 
an instrument coming into operation after the commence- 
ment of this Act." 

(») Trustees have, under 22 & 23 Vict. c. 35, s. 30, power to 
invest in bank stock and real securities in Ireland, unless such 
investment is expressly forbidden by the instrument creating^ 
the trust. 
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Devise of or act of parKament and in actual work, and which 
Tnwt for ^^^ during the three preceding years have paid 
^^^' a dividend of not less than 21. per cent, on its 
original stock, or of any East India railway, the 
dividends of which shall be guaranteed by or out 
of the revenues of British India, or at interest 
upon Q-ovemment or real or long leasehold secu- 
rities in Grreat Britain (but not in Ireland (^)), or 
in or upon the bonds or securities of any of the 
British colonies or dependencies, including bonds 
or debentures secured upon or guaranteed by the 
revenues of British India, or any bonds or secu- 
rities, which, or the interest of which, are or is 
guaranteed by the Grovemment of the United 
Kingdom, or at interest upon the debentures or 
mortgages of any company incorporated or esta- 
blished in Great Britain by charter or act of par- 
liament, and paying a dividend as aforesaid, and 
not being a company having the liability of its 
members limited by the provisions of the Com- 
panies Act, 1882, or any other act relating to 
joint-stock companies, or upon the security of a 
life interest in any such real or personal property 
as aforesaid, coupled with a poKcy of assurance on 
the life of the person on whose death such life 
interest wiU determine, and do and shall from time 
to time alter, vary and transpose the said stocks, 
funds, shares and securities into or for other stocks, 
funds, shares or securities of the same or a like 
for pay- nature ; And do and shall pay the annual income 
come to "^" of the trust properties, and of the moneys, stocks, 
testator's funds, shares and securities into which the same 

(t) See note («), ante, p. 297. 
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or any of them, or any part thereof respectively, Devise of 
may be converted or transposed (and all which Trust for 
trust properties and premises are hereinafter re- ^^^' 
f erred to as the trust funds), to my wife so long wife during 
as she shall continue my widow, and after her hoodr* 
death or marriage do and shall hold the trust funds. 
In trust for all and every, or such one or more Eemainder 
exclusively of the others or other of my issue, tor's issue, 
upon such conditions and in such manner as my ^^^p. 
wife shall by deed, will or codicil appoint. And in p°"^*» 

PI • i j^ 1 i> in default 

DEFAULT 01 such appomtmont, and so tar as no of appoint- 
such appointment shaU extend, in trust for aU my «ri°li, 
children or any my child, who being sons or a son, ^^ 
shall attam the age of twenty-one years, or bemg at 21, or on 
daughters or a daughter shall attain that age or ^^ij^ 
marry, and if more than one, in equal shares: 
Provided always, that no child to whom or Hotchpot 
whose issue any part of the trust funds shall have 
been appointed under the power hereinbefore 
contained shall be entitled to participate in the 
unappointed part of the same funds without 
bringing the part appointed to him or her, or 
his or her issue into hotchpot, and accounting for 
the same accordingly : Provided always, that it '^g^?^^®" 
shall be lawful for the said trustees or trustee at clause, 
any time after the decease of my wife, or in 
her life-time if she shall so direct in writing, to 
raise any part or parts of the then expectant or 
presumptive or vested share or shares of any of 
my issue under the trusts hereinbefore declared, 
not exceeding in the whole for any such issue one 
moiety of his, her, or their expectant or presumptive 
or vested share or shares, and to pay and apply the 
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same for his, her, or their preferment, advancement 
or benefit in such manner as my wife during her life 
shall direct, and after her death as my said trustees or 
trustee shall in their or his discretion think fit(t/). 
And if there shall be no child of mine living at 
my death, who, being a son, shall attain the age 
of twenty-one years, or, being a daughter, shall 
attain that age or marry, then after the death or 
marriage of my wife, and such default or failure 
of children, I bequeath the trust funds, or so 
much thereof as shall not have become vested or 
been applied under the trusts aforesaid imto, &c. : 
Provided at.ways, and I hereby declare, that my 

(u) The necessity of inserting powers of applying^ the trust 
property for maintenance and education of tne issue and of 
accumulating the unapplied residue, is done away with by the 
following provisions of the Conveyancing, &c. Act, 1881 : — 

43. — (1.) Where any property is held by trustees in trust for 
an infant, either for life, or for any greater interest, and 
whether absolutely, or contingently on his attaining the age of 
twenty-one years, or on the occurrence of any event before his 
attaining that age, the trustees may, at their sole discretion, 
pay to Uie infant's parent or guardian, if any, or otherwise 
apply for or towards the infant's maintenance, education, or 
benefit, the income of that property, or any part thereof, 
whether there is any other fund applicable to the same purpose 
or any person bound by law to provide for the infant's main- 
tenance, or education, or not. 

(2.) The trustees ehall accumulate all the residue of that 
income in the way of compound interest, by investing the same 
and the resulting income thereof from time to time on 
securities on which they are by the settlement, if any, or by 
law, authorized to invest trust money, and shall hold uiose ac- 
cumulations for the benefit of the person who ultimately 
becomes entitled to the property from which the same arise ; 
but so that the trustees may at any time, if they think fit, 
apply those accumulations, or any put thereof, as if the same 
were income arising in the then current year. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument under which the 
interest of the infant arises, and shaU have effect subject to the 
terms of that instrument and to the provisions therein contained. 

(4.) This section applies whether that instrument comes into 
operation before or alter the commencement of this Act. 
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said trustees or trustee may postpone the sale and Deyue of 
conversion of my real and personal estate, or any ^rwst for 
part thereof, so long as they shall think fit, but Bale, 
my real estate shall be considered as personalty ; postpone 
And I declare that my trustees or trustee may let ^^^' ^^' 
any lands for the time being remaining unsold 
either from year to year, or for any term of 
years not exceeding twenty-one years, at such 
rents, and subject to such conditions, as they or 
he shall think fit, and may accept surrenders of 
leases or tenancies, and may cut timber and other 
trees 'growing on such lands for repairs, or sale, 
or otherwise, and generally may manage the said 
lands, and the proceeds of any timber cut and sold 
shall go as rents and profits : And I hereby Power to 
declare that it shall be lawful for my said trustees j^^*^^' 
or trustee, upon the request in writing of my prchaseof 
wife during her life, and, after her death, at 
their or his discretion, to lay out any part of the 
trust funds in the purchase, for the purpose of 
a residence, or by way of investment, of any 
freehold, copyhold or customary or leasehold mes- 
suages, dwelling-houses, or other hereditaments 
in England, Wales or Ireland, but so that, in the 
case of leaseholds, there shall at the time of the 
purchase be at least an unexpired term of seventy 
years therein. Upon trust, nevertheless, upon 
such request or at such discretion as aforesaid, 
to resell the hereditaments and premises which 
may be so purchased in such manner as they or he 
shall think fit, and to stand possessed of the clear 
proceeds of such resale, upon and subject to the 
same trusts as the money laid out in such purchase 
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would have been subject if the same had not been 
made, the income of the property purchased beins: 
appU;i in the meantime Ttife income of th! 

• 

money laid out in such purchase would have been 
if not so laid out, and the property purchased 
being to all intents and purposes to be considered 
as money : And I further declare, that it shall 
be lawful for my said trustees or trustee to demise 
or lease as aforesaid the property which may be so 

he may think proper nevertheless in the life of my 
wife with her consent in her writing (v) : Provided 
ALWAYS, and I expressly declare, that the fact of any 
trustee for the time being of this my will being a 
solicitor shall not prevent him from acting as soli- 
citor for the purpose of transacting the legal pro- 
fessional business incidental to or necessary for 
carrying into eflEect the trusts, powers and provi- 
sions hereinbefore contained, or from charging 
and being entitled to be paid the usual and ac- 
customed costs and charges, as between solicitor 
and client, for all business by him transacted in 
relation to the trusts, estates and premises, not- 
withstanding any rule of law or equity to the 
contrary : I appoint JE, F., Q, JST., and J, K, to 
be the executors of this my will, and I appoint 
my wife and £. jP., Q, JT., and J. JBT. guardians 
of my infant children. In witness, &c. 

{v) This devise in trust for sale being a ^^ settlement" within 
the meaning of the Settled Land Act, 1882 (see anUy p. 115), 
the coitsent of the tenant for life would be necessary to any 
exercise by the trustees of the powers of leasing, &c. 

There is now no necessity ta insert a devise of trust on mort- 
gage estates (roo Conv. Act, s. 30). Such a devise would be 
inoperative. 
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Section II. 

CONVEYANCES BY TENANTS FOR 

LIFE, &c. 

VII. — Conveyance in fee hy way of sale of a Convey- 
close of LAND under the Settled Land Aet^ ^ayof 

1882. Sale of a 

Close of 

This Indenture madfe, &o. between A. B., of ^*^^- 
&c. [tenant for life in possession'] of the one part, Parties, 
and C, D, of &c. \_purchaser'] of the other part : 
Whereas under or by virtue of the will of E. B.. Recital of 
of &c., dated the day of , and proved ^®^^' 

in the Principal Registry of Her Majesty's Court 
of Probate on the day of , ^. ^, is now 

seised of or otherwise well entitled to the heredita- 
ments hereinafter expressed to be conveyed respec- 
tively for an estate for his life in possession, with 
divers remainders over : And whereas A. B, has of contract 
contracted with (7. D. for the absolute sale to him ^^^ ^^®* 
of the hereditaments hereinafter expressed to be 
hereby granted, and the inheritance thereof in fee 
simple in possession free from incumbrances, for 
the sum of £ : And whereas, according of pay- 

to the direction of A, B. on the day of , JlJ^hase- 

C. D, paid into Court {a) to the credit of ex parte ™°^^y ^^^ 
A. B. in the matter of the Settled Land Act, 
1882, the sum of £ y b& A. B. doth hereby 

acknowledge : Now this Indenture witnesseth wit- 

nesseth. 

(a) Payment into Court is a sufficient discharge for the pur- 
chase-money (see ante, p. 90). 
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that for the purpose of carrying into effect the 
said contract, and in consideration of the sum of 
£ , paid by C. D. into Court as aforesaid, 

A. B. as beneficial owner, and in exercise and 
execution of the power vested in him under or by 
virtue of the Settled Land Act, 1882, and of all 
other powers and authorities in anywise him 
enabling in this behalf, hereby conveys to C. D. 
All that piece or parcel of meadow or pasture 
land, commonly known as close, situate in 

the parish of in the county of , and 

containing by admeasurement acres, 

roods, and perches, or thereabouts, and 

bounded on the north by land of H. F.j and on 
the • by the road from X. to K, and on the 
other sides thereof by land of G, JT., which piece 
or parcel of land is in the occupation of J. K, as 
yearly tenant, and is delineated in the map or plan 
drawn in the margin of these presents, and therein 
coloured red^ To hold to and to the use of (7. 2). 
in fee simple; And A, B. hereby acknowledges 
the right of C, D. to the production of the docu- 
ments of title mentioned in the schedule hereunder 
written, and to delivery of copies thereof, and 
hereby undertakes for the safe custody thereof. 
In witness, &c. 

The Schedule above re/erred to, 

{x) See sect. 20 of the Settled Land Act, 1882, anUf p. 47» 
as to the effect of a conveyance under the Act in passing the 
land conveyed, and discharg^g it from the limitations of the 
settlement, &c. 
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VIII. Conveyance hy way of sale of a farm Convey- 
{paH of settled land) sold hy public auction ; *^arm * 
A MORTGAGEE of the fee JOINS in conveyance Bold by 
to RELEASE the land sold from his security, _L 

This Indenture made the day of Parties. 

between a. B.J of &o. [tenant for lifel^ of the first 
part, C. D. of &o. [mortgagee of the fee simple of the 
settled land"] of the second part, and JE, JR, of &o. 
[purchaser"] of the third part : Whereas Q. jB., Recitals, 
late of &o., deceased, beinff seised of the heredita- ^^ ^ 

, ? o creating 

ments hereinafter expressed to be hereby conveyed the settie- 

f or an estate in fee simple in possession, duly made ' 

and executed his will, dated the day of , 

and thereby gave and devised Axl his real estate 

of every description to the use of A. B. for his life, 

with divers remainders over : And whereas by of mort- 

an indenture of mortgage, dated the day of ^^^^' 

, and expressed to be made between G. B. 
of the one part, and C. D, of. the other part, in 
consideration of the sum of £ paid by (7. D. 

to G, B.J G. B. conveyed to C. D. the heredita- 
ments hereinafter expressed to be hereby conveyed 
(with other hereditaments), to hold the same to the 
use of (7, 2). in fee simple, subject to a proviso for 
redemEtion of the same premises on payment by 
G. B. to C, D. of the sum of £ with interest 

for the same on the day of then next : 

And whereas G. B, died on the day of , of death of 
and his will was proved, &c. : And whereas the ^^^^^^> 
hereditaments hereinafter expressed to be hereby auction/ 
conveyed were, together with other hereditaments 
comprised in the will of G, JB., put up by A. B. 
R. X 



306 



CONVEYANCING PRECEDENTS. 



Convey- 
ance of a 
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of valua- 
tion of 
timber and 
fixtures, 



of pay- 
ment into 
Court of 
purchase - 
money. 



Wit- 
nesseth. 



Convey- 
ance. 



for sale by public auction on the day of , 
the third lot comprising the farmhouse and here- 
ditaments hereinafter expressed to be hereby con- 
veyed, and at the said sale E. F. was declared the 
purchaser of the hereditaments comprised in the 
third lot at the price of 2,000/., and immediately 
after the sale E. F. paid the sum of 200/. into the 
hands of the auctioneer on account oiA.B. by way 
of deposit, and in part payment of the sum of 
2,000/. : And whereas it was a condition of the 
sale that every purchaser should, in addition to the 
amount of his bidding, take the timber and fix- 
tures at a fair valuation: And whereas the 
timber and fixtures on and in the third lot have 
been valued at the sum of 180/. accordingly: 
And whereas C, D., being satisfied that his 
mortgage debt is otherwise sufficiently secured, 
has agreed to join in these presents in manner 
hereinafter appearing : And whereas, by the 
direction of A, B,, the sum of 200/., paid as 
hereinbefore mentioned, and also the sums of 
1,800/. and 180/., making together the sum of 
2,180/., have been paid into Court by or on 
behalf of E. F. to the credit of Ex parte A. £. in 
the matter of the Settled Land Act, 1882, as A. B, 
doth hereby acknowledge ; Now this Indenture 
WITNESSETH, that for the purpose of efEectuating 
the said sale, and in consideration of the sum of 
2,180/. so paid by or on behalf of E, F. into Court 
as aforesaid. A, B,j as beneficial owner and in 
exercise, &c. [as in the last preeedenf], hereby con- 
veys, And C, D.y as mortgagee, for the purpose of 
signifying his consent to the sale and exonerating 
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the land sold and hereby expressed to be conveyed Convey- 
f rom his mortgage debt, hereby conveys and re- ^^l^ * 
leases Aix that messuage or farmhouse and farm, Bold by 
with the farm-buildings, closes and pieces or 
parcels of land thereto belonging, known as the 
Farm, situate in the parish of , in 

the county of , and containing by admeasure- 

ment acres, roods and perches, 

or thereabouts, and all which pieces or parcels of 
land are more particularly described in the first 
schedule hereunder written and delineated in the 
map or plan drawn in the margin of these presents, 
and therein coloured , such schedule and map 
being respectively extracts from the apportion- 
ment of tithe commutation rent-charge for the 
parish of and from the map referred to in 

the same apportionment, To hold the premises to 
and to the use of JE, F. in fee simple, free and 
exonerated from all principal moneys and interest 
owing upon or intended to be secured by the said 
indenture of the day of , and from all 

claims and demands imder or in respect of the 
same («). 
In witness, &c. 

[^The Schedule above referred to,'] 



IX. Conveyance bi/ way of sajje of a large settled Convey- 

estate, including the mansion house and way of 

DEMESNES, Under an order of the court. Ma^Von 

This Indenture, made &c., between A, B,. of Honseand 

&c. {tenant for life'], and C. 2)., of &c. [^purchaser]^ !_ 

Parties. 
(a) For undertaking to produce deeds, see ante, p. 304. 

x2 
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of the other part : Whereas [i^ecite the settlement 
80 far as necessary to show the seisin of the tenant for 
life'] : And whereas by a contract dated &o., and 
expressed to be made between A. B. oi the one 
part, and C. D. of the other part, A. B. agreed 
with C. B, that if he should be authorized by an 
order of the Chancery Division of the High Court 
of Justice under the Act of the 45th and 46th 
years of Her Majesty's reign, intituled The Settled 
Land Act, 1882, he would sell to C. B. the man- 
sion house, park, demesnes, and other lands usually 
occupied therewith, together with other lands and 
hereditaments hereinafter expressed to be hereby 
conveyed, free from incumbrances, for the sum of 
£ : And whereas by an order of the 

Chancery Division of the High Court of Justice, 
made on the day of by Sir , one 

of the justices of the said division, in the matter of 
the said Act, and in the matter of the settled lands 
situate in the several parishes of , and , in 

the county of , devised by the will of H. B.j de- 
ceased [or as the case may Je], upon the application 
of A. B,, the Court deeming it proper and con- 
sistent with a due regard to the interests of all 
parties entitled under the settlement created by 
the said will, that the mansion house, park and the 
demesnes, and other lands usually occupied there- 
with, should be sold together with the other 
hereditaments comprised in the said contract under 
the provision in that behalf contained in the Act 
hereinbefore mentioned, and that the said contract 
should be carried into effect, subject to the provi- 
sions of the said Act, it was ordered that the 
same be carried into effect subject to the provisions 
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in the said Act contained : And it was ordered Convey- 
that C. B. should pay the sum of £ into Court ^^y of 
to the credit of Ex parte A. B. in the matter of Sale of 
the Settled Land Act, 1882 : And it was ordered House and 
that A. B. should execute the deed or deeds of ^^^^^^' 
conveyance or other assurance as well of the 
said mansion house, park, demesnes, and other of pay- 
lands usually occupied therewith, as of the other coSrt^f^ 
hereditaments comprised in the said contract : And ^^^®' 
WHEREAS, in pursuance of the said order, and on 
the day of , C, B, paid into Court to 

the credit of Ex parte -4. ^. in the matter of the 
Settled Land Act, 1882, the sum of £ , as 

A. B, doth hereby acknowledge ; Now this In- wit- 
DENTURE WITNESSETH, that for the purpose of ^^^^ 
carrying into effect the said contract, aad in pnr- 
Buance of the said order of Court, and in considera- 
tion of the sum of £ paid by C. B. into 
Court as aforesaid A, B, as beneficial owner 
hereby conveys to C, B. All that mansion house Convey- 
called Hall, with the gardens, pleasure p^^* 
grounds, demesnes and other lands usually held 
therewith. And also all other the lands and 
hereditaments situate in the parish of , in the 
county of , containing altogether acres or 
thereabouts, and all which premises are particularly 
described in the schedule hereunder written, and 
are delineated in the map drawn in the margin of 
%ese presents and therein coloured , To Haben- 
^ld the premises unto and to the use of C. B. in 
simple. In witness, &c. 

[2%e Schedule above referred to.'\ 
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Bnilding X. CONVEYANCE hy Way of SALE of SETTLED LAND 
'"^ ' sold for BUILDING purp08€S ; &RANT of RIGHTS 

of WAY over unsold parts of the settled land; 
The TRUSTEES of the settlement join in the 
conveyance for the purpose of giving a receipt 
for the purchase-^noney. 

Parties. This INDENTURE made the day of 

BETWEEN A, B, of &e. [tenant for life'] of the first 
part, C. D, of &e. and E, F. of &o. [trustees of the 
settlement'] of the second part, and G, M, of &c. 
[purchaser] of the third part : Whereas under 
or by virtue of the will of W. JB., late of &c., de- 
the settle- ceased, dated &c., and proved &c., A, B. is seised 
™®^ ' of or entitled as tenant for life in possession to 

(amongst other hereditaments) the hereditaments 
hereinafter described and expressed to be first 
hereby conveyed : And whereas C, D. and E, F. 
are the trustees of the settlement created by the 
said will, within the meaning of the Settled Land 
of contract Act, 1882 : And whereas A, B, has contracted 
■ ■ " mth (y. ^. for the sale to him of the heredita- 
ments hereinafter described and expressed to be 
first hereby conveyed, and also of the rights of 
way hereinafter described and expressed to be 
severally hereby conveyed over other hereditaments 
comprised in the said will, for the sum of £ , 

to be paid to the trustees of the settlement upon 
the execution of these presents, subject never- 
theless as is hereinafter mentioned; Now this 
Indenture witnesseth, that for effectuating 
the said contract, and in consideration of the 
sum of £ upon the execution of these pre- 



f or sale. 



Wit- 
nesseth. 
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sents paid by O. H. to C. D. and E. F. by the Bniiding 
direction (hereby testified) oi A. B. (the receipt ^"^^* 
whereof C. D. and E. F. do hereby acknow- 
ledge), A. B. in exercise of the power in that 
behalf given to him by the said Settled Land 
Act, or of any other power whatsoever, hereby 
conveys unto (?, JST., First, all that piece or Convey- 
parcel of building land, situate, 8fc. \_parcels\y bmiding 
which piece of land first hereinbefore expressed ' 
to be hereby conveyed is delineated with the 
abuttals on the plan drawn in the margin of these 
presents, and therein coloured red. And secondly, of rights 
full andr free right and liberty for O, JST., his 
heirs and assigns, and his and their agents, ser- 
vants and workmen, and the tenants and occupiers 
for the time being of the hereditaments and 
premises first hereinbefore expressed to be hereby 
conveyed, or of any buildings to be erected thereon, 
at all times hereafter at his and their will and 
pleasure, by night or by day, and for all purposes, 
to go and return, pass and repass, with or without 
horses and other animals, carts, waggons and 
carriages of every description, laden or unladen, 
and also to drive all manner of beasts and cattle 
whatsoever in, along, over or through the several 
roads intended to be made as is hereinafter men- 
tioned (that is to say), first, a road coloured 
brown on the said plan, being a road intended to 
be made of feet wide from a point marked 

A on the said plan, over certain closes of land 
comprised in the said will, and adjoining the 
easterly side of the hereditaments first hereinbefore 
expressed to be hereby conveyed, to the high road 
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leading from T to Z at the point marked B on 
the said plan; and, secondly, a road coloured 
yellow on the said plan, being a road intended to 
be made &c. ; but so, nevertheless, that G. S. 
shall make good all unnecessary damage to the 
lands, the rights of road over which are hereby 
granted as aforesaid. To hold the premises unto and 
to the use of G, H, in fee simple, subject, never- 
theless, to the covenants, restrictions, conditions 
and stipulations contained in an indenture of even 
date with these presents, and expressed to be made 
between G. H. of the one part, and A, B. of the 
other part : And it is hereby agreed *and de- 
clared that the several rights of road secondly 
hereinbefore expressed to be hereby conveyed 
shall be used and enjoyed by G. JT., his heirs and 
assigns, in common with A. £,j his heirs and 
assigns, and that the expense of making good 
and substantial roads along and over the said 
roadways, and of maintaining the same in repair 
(until the same shall be respectively dedicated 
to the public use), shall be borne by G. JT., his 
heirs and assigns, and A.B.ylna heirs and assigns, 
in equal shares. In witness, &c. 



Deed of 
Dedica- 
tion. 

Parties. 



XI. Deed (^Z* Dedication for Streets, Open Spaces, 
8fc.y accompanying the last Precedent {a). 

This Indenture made the day of , 

between G. S.j of &c. {^purchaser"] of the one 

(a) As to provisions in the Settled Land Act, 1882, with 
regard to dedication of land for streets, open spaces, &c., see 
atitey p. 44. 



Bedtal. 
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part, and A. JB., of &c. \_tenant for Ufe]y of Deed of 
the other part : Whereas by an indenture of ^J^' 
even date with these presents, and expressed to 
be made between A, B. of the first part, C, D. 
and E. F, of the second part, and G, H. of the 
third part, in consideration of £ paid by 

O, jS. to (7. D. and E, F, as trustees within the 
meaning of the Settled Land Act, 1882, of a 
settlement created by the will of W* B.y of &c , 
deceased, by the direction of A. B, as tenant for 
life under the same settlement. All that piece or Convey- 
parcel of land situate, &c. \_parcel8 as in last Fre^ building 
cedenf] were conveyed by -4. B,^ as such tenant ^^^' 
for life as aforesaid, unto and to the use of ,0. H. 
in fee simple, subject nevertheless to the covenants, 
restrictions, conditions and stipulations contained 
in an indenture therein referred to of even date 
therewith, being these presents; Now this In- Wit- 
DENTURE WITNESSETH, that in Consideration of the "^^ 
premises, G. H. doth hereby covenant with A, B. to appro- 
that he G. H. will forthwith appropriate and lay g^^,^®^ 
out, and for ever hereafter continue appropriated 
and laid out, the several new streets along 

and over the hereditaments so conveyed to him 
as aforesaid, which new streets are respectively 
delineated in the plan drawn in the margin of 
these presents and therein coloured brown. And 
THAT he will for ever keep the said intended new 
streets open and not built upon. And that he to con- 
will forthwith construct or cause to be constructed !5S?i 
common sewers or drains along aad under each of 
the said roads or streets hereby covenanted to be 
appropriated for the use of the tenants or occupiers 



sewers. 
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Deed of 
Dedica- 
tion. 

to main- 
tain in 
repair 
streets, &c. 



of the houses intended to be built upon the here- 
ditaments hereinbefore recited to have been con- 
veyed as aforesaid, And will maintain and keep 
in repair the said streets when so laid out, and 
the said common sewers or drains when so con- 
structed as aforesaid, until the said streets and 
sewers or drains shall be taken over to be respec- 
tively maintained and kept in repair by the 
majority of owners of property in the said streets, 
or until the same shall respectively become main- 
tainable by some public corporation or body. In 

WITNESS, &c. 



Deed of 

Enfran- 
ehiie- 
ment. 



Parties. 



Bccitalp, 
of settle- 
ment, 



of admit' 
tance, 



XII, — Enfranchisement by a tenant for life, 
LORD of a settled manor, the trustees of 
the settlement joining in order to give re- 
ceipts. 

This Indenture made the day of , 

between a, B. [tenant for life']^ of &c., of the first 
part, C. 2)., of &c., and E, R, of &c. [tncstees of the 
settlemenf], of the second part, and Q, JT,, of &c. 
[copyholder'], of the third part : Whereas, under or 
by virtue of an indenture of settlement dated &c., 
and expressed to be made between [parties], and 
other assurances, A. B. is now entitled as tenant for 
life in possession to (amongst other lands and here- 
ditaments thereby settled) the manor of , in 
the coTinty of , and the freehold and inheri- 
tance of the copyhold and customary lands, parcel 
of the said manor. And C. D. and E. F. are the 
present trustees of the settlement within the mean- 
ing of the Settled Land Act, 1882 : And whereas 
at a Court holden for the said manor on the 
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day of , G. H, was admitted to the Deed of 

copyhold hereditaments to the copyhold lands ohiwh' 
described in the first schedule hereunder written, "i®^**' 
and is seised in fee simple in possession of the 
customary lands held of the said manor described 
in the second schedule hereimder written: And ofagreo- 
WHEREAS A, B. has agreed with O. JS, for the enfran- 
enfranchisement of the said copyhold and cus- ^^^^• 
tomary lands for the sum of £ , to be paid 

to C. D. and E. F. as such trustees as aforesaid ; 
Now THIS Indenture witnesseth, that for the- ^^^-,, 

ncssoth. 

purpose of effecting such enfranchisement, and in 
consideration of £ , upon the execution of 

these presents paid by G. M, at the request ancj 
by the direction of A. B, to C. 2>. and E. F. 
(the receipt whereof they hereby acknowledge), 
A, B. in exercise of the power in that behalf given 
to him by the said Settled Land Act, or of any 
other power whatsoever, hereby as beneficial 
owner conveys, enfranchises, and releases unto Enfran- 
G. S.f First, all those copyhold lands and here- parcels 
ditaments of the manor of aforesaid, to 

which G. S. was admitted as aforesaid, and which 
are more particularly described in the first schedule 
hereunder written. And secondly all those cus- 
tomary lands and hereditaments of the said manor, 
and which last-mentioned lands and hereditaments 
are more particularly described in the second 
schedule hereimder written, excepting and always Reserva- 
reserved unto A, B, and his heirs all mines, mines, &c., 
minerals and quarries, whether opened or in 
work or not, in, on or imder the lands and premises 
hereinbefore expressed to be hereby enfranchised. 
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Deed of or any part thereof, Together with full and free 
ehiie-' liberty and power to and for A. JB. and his heirs, 
°^^^^' and his and their agents, workmen and others, by 
andUberty his and their authority, with or without horses, 
&cr°^ ' carts and other carriages, and all necessary imple- 
ments and materials, at all times to enter infx) 
and upon the premises hereinbefore expressed 
to be hereby enfranchised, or any port thereof, 

erect and construct therein or thereon any rail 
or other ways, roads, buildings, and engineering 
or other works, for the purpose of sinking, search- 
ing for, winning, working, getting, making mer- 
chantable, smelting, or otherwise converting or 
working, carrying away and disposing of, any 
mines and minerals in or imder the premises 
hereinbefore expressed to be hereby enfranchised, 
or any part thereof, or any adjoining or neighbour- 
ing mines or quarries, without paying any com- 
pensation for any unavoidable damage to be done 
or occasioned thereby, except that A. B. and his heirs 
shall make compensation to G, H, and his assigns 
for all damages to be done or occasioned in or 
by the making of any pit or shaft *or way, and the 
construction of any such buildings or works as 
aforesaid, in or after the rate of for every 

superficial square yard of land for a year, and so 
in proportion for any greater or less quantity than 
a yard, or for any longer or shorter time than 
a year, And also excepting and reserved unto 
A, B, and his heirs full and free liberty and 
power at all reasonable times, with or without 
agents, surveyors or workmen, to enter into and 
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upon the premises hereinbefore expressed to be Deedcf 
hereby enfranchised, or any part thereof, in order ohise-' 
to inspect the state and condition of any mines or °^Q'^^- 
minerals therein or thereon respectively. To hold Haben- 
the said premises hereinbefore expressed to be ^™* 
hereby enfranchised (excepting and reserved as 
aforesaid) nnto and to the use of O. H. in fee 
simple as freehold henceforth and for ever dis- 
charged from fines, heriots, quit-rents and all other 
incidents whatsoever of copyhold or customary 
tenure : And this Indenture also witnesseth, Wit- 
that for the consideration aforesaid, A. B, as j^e.g^ant 
beneficial owner (so far as he lawfully may or of common 
can) hereby conveys and grants unto O. H. All 
rights of common and other rights, easements and 
privileges (excepting and reserved as aforesaid) 
heretofore appendant or appurtenant to or held or 
enjoyed with the lands and premises hereinbefore 
expressed to be hereby enfranchised or reputed so 
to be. To HOLD unto and to the use of O. H, in Haben- 
fee simple. In witness, &c. 



XIII. Conveyance of freeholds to trustees to Deed of 

the USES of a settlement in exchange for ^° *°^^ 
SETTLED lands coHvet/ed by the tenant for 
LIFE by a deed of even date. 

This Indenture made between A. B., of &c., Parties, 
of the first part, C. 2>., of &c. [tenant for life']^ of 
the second part, and E. F. and G. H. \trmtees of Recitals: 

the settlement'] : Whereas A, B, is seised of the Seisin of 

lands and hereditaments described in the first 8^™^*°'* 
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schedule hereunder written for an estate in fee 
simple in possession free from incumbrances : And 
WHEREAS by an indenture dated the day of 

and expressed to be made between \_ parties] 9 
being a settlement made in consideration of the 
marriage afterwards solemnized between C, D. 
and J, D.y the lands and hereditaments described 
in the second schedule hereunder written were 
limited and assured from and after the solemniza- 
tion of the marriage to the use of C. D. for his 
life, with divers remainders over : And whereas, 
E. F. and G. H, ore the present trustees of the 
settlement within the meaning of the Settled 
Estates Act, 1882 : And whereas it has been 
agreed by and between the parties hereto that 
A. B. should convey the hereditaments described 
in the first schedule hereunder written in fee 
simple in possession free from incumbrances unto 
E. F, and G. -ff., in manner hereinafter appearing, 
in consideration of the conveyance by C. Z)., as 
such tenant for life as aforesaid, of the heredita-? 
ments described in the second schedule hereunder 
written (being part of the settled land comprised 
in the said settlement), and in further consideration 
of the sum of £ to be paid for equality of 

exchange to A. B. by E. F. and G. H, out of 
moneys in their hands, being capital money arising 
under the said Settled Land Act : And whereas, 
in pursuance and part performance of the said 
agreement, by an indenture bearing even date 
with these presents and expressed to be made 
between C. 2>., of the one part, and A. J?., of the 
other part, C, 2)., in exercise of the power in 
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that behalf given to him by the said Settled Land Deed of 
Act, conveyed unto and to the use of A. B, in ^ ^^^ 
fee simple in possession free from incumbrances 
the hereditaments described in the second schedule 
hereunder written, as A. B. doth hereby acknow- 
ledge ; Now THIS Indenture witnesseth, that ^i*- , 
in further pursuance of the said agreement, and in 
consideration of the premises, and in further con- 
sideration of the sum of £ upon the execu- 
tion of these presents paid io A. B. by E. F. and 
O. H.y with the consent (hereby testified) of 
C, D, (the receipt of which sum A. B. hereby 
acknowledges), A. J?., as beneficial owner, conveys 
unto JE, F, and O. H. All those lands and here- Convey- 
ditaments situate at , in the county of , ^^^* 
and which are particularly described in the first 
schedule hereunder written. To hold the premises Haben- 
hereinbefore expressed to be hereby conveyed ^™' 
unto E. F, and O, H. in fee simple, to such of To uses of 
the uses, upon and for such of the trusts, and ment! °" 
with, under and subject to such of the powers, 
provisions and declarations in and by the said 
indenture of settlement expressed, declared and 
contained of and conoeming the lands and heredi- 
taments therein comprised as are now subsisting 
or capable of taking eflEeot. In witness, &o. 
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Partition XIV. CONVEYANCE hy way of PARTITIOI^ iclicre TWO 
Deed. ^ , 

FEMALES, one of whom ts an infant, are en^ 

titled to the settled lands as tenants in 
common in tail. 
This Indenture, made the day of , 

18 , BETWEEN A. B.y of &0. [one of the tenants 
in tail'}j of the first part, JE. F., of &o., and G. JBT., 
of &o. [trustees of the settlement']^ on behalf of 
C. B,y of &0. [the other tenant in tail'jy an infant, 
of the second part, and X. Y. [grantee to uses'jy of 
the third part: Whereas by an indenture of 
settlement, dated the day of , and ex- 

pressed to be made between [parties'] (being a 
settlement made in consideration of the marriage 
afterwards solemnized between J. B. and K. B. 
[his 'icife])y the lands and hereditaments herein- 
after described were settled to the uses therein 
mentioned until the solemnization of the marriage, 
and thereafter to the use of J. B. during his life 
without impeachment of waste, with remainder to 
the use that if. J?., if she should survive him, might 
receive a yearly rent-charge of £ , as therein 

mentioned, and subject thereto to the use of E. F. 
and O. S. for a term of 500 years on the trusts 
therein declared for securing the said rent-charge, 
and subject thereto to the use of the first and 
other sons of J. B, and if. B. successively in 
tail male, with remainder to the use of the same 
first and other sons successively in tail, with re- 
mainder to the use of all the daughters of J. B. 
and K. B. in equal shares as tenants in common 
in tail, with remainders over. And in the Inden- 
ture now in recital was limited to F. F. and G. H. 
a power of sale of the settled land as therein 
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mentioned (b) ; And whereas the said J. B. died Partition 
on the day of : And whereas there ' 

have been no sons bom of the marriage of J. B, Condition 
and K. B, : And whereas A. B. and C. are the family, 
only daughters of the marriage, of whom A, B, 
attained the age of twenty-one years on the 
day of , but C. B. is an infant : And Agree- 

WHEREAs it has been agreed between A. B, and partition. 
U, F, and G. H. (on behalf of C. B.) that such 
partition shall be effected as is hereinafter con- 
tained ; Now THIS Indenture witnesseth, that, ^i*- , 
for the purpose of effecting such partition, A. J?., 
so far as regards and as beneficial owner of her 
moiety of the hereditaments described in the 
schedule hereunder written, and E, F, and G. -ff., 
so tax as regards and as trustees of the moiety of 
C. B. of the same hereditaments, hereby convey 
untoX Y. All [^parcels by reference to a schedule^ Convey. 
To hold unto X. T. in fee simple, as to the Haben- 
hereditaments comprised in the first part of the ^^^• 
schedule. To the use of A, B. in tail, and as to ^rt*to the 
the hereditaments comprised in the second part yseo^o^ie 

* ^ tenant in 

of the schedule, To the use of C. B. in tail, with common, 
remainder as to entirety of the said hereditaments the other 
TO the uses declared in the said settlement of and Se*^ of 
concerning the same subsequent to the limitation J^^^^ 
thereof to the use of all the daughters of the common, 

. , . , . . • X n T remainder 

said mamage as tenants m common m tail. In to subse- 

quent uses 

WITNESS, &0. 5f the set- 

[2%c Schedule above referred to.'] tiement. 

{b) Trustees with powers under a settlement of sale of the 
settled land are trustees of the settlement within the meaning 
and for the purposes of the Settled Land Act, 1882 (see antey 
p. 20). 

B. Y 
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tottt*o7 ^^' Statutory form of grant ly a limited 
Site for o'^VNER under the Places op Worship Act, 

Worship. 1873 (c). 

I \or We], under the authority of an Act passed 
in the thirty-sixth and thirty-seventh years of her 
Majesty Queen Victoria, intituled, " An Act to 
afford further facilities for the Conveyance of Land 
for Sites for Places of Religious Worship and for 
Burial Places," do hereby freely and voluntarily, 
and without any valuable consideration \or do, in 
the consideration of the sum of & to me or the 
said paid], grant [alienate] and convey \or 

lease] to A, J?., All \deBcnption of the premises'], 
and all [my, or our, or the right, title and interest 
of the ] to and in the same and every part 

thereof. To hold unto and to the use of the said 
, and his or their heirs, or executors, or 
administrators, or successors, for the purposes of 
the said Act, and to be applied as a site for a 
place of worship, or for a residence for a minister 
or ministers officatingin , or for a burial place, 
and for no other purposes whatever. [7w case 
the site be conveyed to trusteeSy and in ca^es where 
the land is purchased, exchanged or demised, usual 
covenants or obligations for title may be added id),'] 
In WITNESS whereof, &c. 

{c) By the 4th section of the Act (36 & 37 Vict. c. 50), in 
which the above form is set out, it is enacted that ** one witness 
to the execution of the document by each party shall be suffi- 
cient, and any assurance under this Act shall be and continue 
valid if otherwise lawful, although the donor or gfrantor shall 
die within twelve calendar months from the execution thereof." 

(d) These covenants will not now generally be required. 
Conv. Act, 1881, s. 7. 
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XVI. Statutory form of grant hy a limited 
OWNER under the Schools Sites Act, 1841 (e). 

I [or We, as the corporate title of a corporation]^ 
under the authority of an Act passed in the 
year of the reign of her Majesty Queen Victoria, 
intituled " An Act for affording further facilities 
for the Conveyance and Endowment of Sites for 
Schools," do hereby freely and voluntarily, and 
without any valuable consideration [or do, in con- 
sideration of the sum of to me, or us, or the said 

paid], grant [alienate] and convey to 
All [description of the premises]^ and all [my, or 
our, or the right, title and interest of the ], 

to and in the same and every part thereof. To 
HOLD unto and to the use of the said , and his 
or their [heirs, or executors, or administrators, or 
successors] for the purposes of the said Act, and 
to be applied as a site for a school for poor persons 



of and in the parish of 



and for the resi- 



dence of the schoolmaster [or schoolmistress] of 
the said school [or for other purposes of the said 
school], and for no other purpose whatever, such 
school to be under the management and control of 
[set forth the mode in which and the persons by whom 
the school is to be fhanaged, directed and inspected. In 
case the school be conveyed to trusteeSy a clause prO" 
viding for the renewal of the trustees, and in cases 
where the land is purchased, exchanged or demised, 
usual covenants or obligations for title may be 
added (/)]. In witness whereof, &c. 

ie) Only one witness is required. 4 & 5 Vict. c. 38, s. 10. 
(/) These covenants will not now generally be required. 
Conv. Act, 1881, s. 7. 

y2 



statutory 
Grant of 
Bite for 
School. 
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Xortgage. 



Parties. 



Wit- 
nnMoth. 



Trustees' 
receipt. 



Coyenant 
by mort- 
gagor to 
pay prin- 
cipal and 
interest. 



XVII. Mortgage by tenant /or life of settled 
LANDS in FEE to roise money required for 
enfranchisement; The trustees joining in 
order to give receipts {g). 
This Indenture made the day of , 

18 , BETWEEN A. B.f of &c. [tenant for life]^ of 
the first part, C. D. of &c., and J?. J?!, of &o. 
[trustees of the settlemenf^^ of the second part, and 
G. JT., of &o. [mortgagee"], of the third part, "Wit- 
NESSETH, that in consideration of the sum of 
£ by the direction oi A. B. paid to 

J?. F, and G. H, by C. D, (of which sum A. i?., 
and also C. D, and E. F. as trustees within 
the meaning of the Settled Land Act, 1882, 
of a settlement created by the will of X. Y.j de- 
ceased, dated the day of 18 , and 
duly proved, hereby acknowledge the receipt), 
A. B, hereby covenants with G. H, to pay to him 
on the day of , 18 , the sum of 
£ , with interest thereon in the meantime 
at the rate of £ per centum per annum, 
and also, as long after that day as any principal 
money remains due under this mortgage, to pay. 
to G, H. interest thereon at the same rate by 

(^) This precedent is adapted from the form given in the 
4 th schedule of the Conveyancing Act, 1881. The trustees 
are made parties, as under sect. 40 of the Settled Land Act, 
1882, ante, p. 83, their receipt for the mortgage money dis- 
charges a mortgagee from being concerned to see that any 
money advanced by him is required for any purpose of the 
Act, or that no more than is wanted is raised. If tiie money 
is paid into Court, instead of to the trustees, the only parties 
to the mortgage will be the tenant for life and the mortgagee ; 
but it will be necessary to recite the settlement, so far as 
necessary to show the seisin of the tenant for life, and also 
the purpose for which the advancement is required, t. e, 
enfrancmsement or equality of exchange or piuidtion (see 
Settled Land Act, 1882, s. 18, anUj p. 46), and the payment 
into Court of the mortgage money. 
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equal half-yearly payments on the day of Mortgage. 

, and the day of : And this witi 

Indenture also" witnesseth, that for the same ^®^®*^- 
consideration A. B, as beneficial owner and as 
tenant for life within the meaning of the Act 
aforesaid under the settlement hereinbefore re- 
ferred to, hereby conveys to (?. H. All that, &c. Convey- 
\^parceli\y To hold to and to the use of (?. H, in Habeu- 
fee simple, subject to the proviso for redemption *'^- 
following (namely), that if A. B,y or any person for°^^ 
claiming under him, shall, on the day of ^e^P^on. 

, 18 , pay to G. H, the sum of £ , 

and interest thereon at the rate aforesaid, then 
G. -ff., or the persons claiming under him, will at 
the request and cost of A. B,y or the persons 
claiming under him, re-convey the premises to A,^ 
or the persons claiming under him ; And A. B. 
HEREBY COVENANTS with G. H, as foUows : {here 
add any special covenant required.^ In witness, 
&c. 



XVIII. Lease of a farm by a tenant for lease of a 

/ 7 V Farm. 
LIFE {h). 

This Indenture made the day of , Parties. 

between a, B.y of &o, [tenant for Ufe']y of the one 
part, and C, 2>., of &c. [ksseel^ of the other part; 
Whereas imder or by virtue of the settlement liecitais: 
created by the will of E, J?., late of &c., deceased, tenant for 
dated the day of , and proved in the ^^®* 

Principal Eegistry of Her Majesty's Court of 
Probate on the day of , -4. ^. is 

(A) As to the requirements of the Settled Land Act, 1882, 
witi^ regard to leases granted thereimder, see ante, p. 32. 
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Of ft beneficially entitled to possession of the land and 
!_ hereditaments hereinafter described and expressed 



to be hereby demised for his life, with divers re- 
Agreement mainders over : And whereas A. B. has agreed 
to grant, and C, 2). has agreed to accept, a lease of 
the said land and hereditaments upon the terms 
J^jj^ and in manner hereinafter appearing ; Now this 
Indenture witnesseth, that in pursuance of the 
said agreement, and in consideration of the rent 
and of the lessee's covenants hereinafter reserved 
and contained, A. J?., in exercise and execution of 
the powers vested in him under or by virtue of the 
Settled Land Act, 1882 (t), and of all other powers 
and authorities in anywise him enabling in this 
"^^^aa^BQ, behalf, hereby demises unto C. D, All, &c. [i?«r- 

ti^^f ^^^' ^^ ^^^^^ P* ^^'^]> Excepting and always 
timber, reserved unto A. B, and his heirs all trees and 

xninerals, •,. tin* • i i • 

and sport- saplings, and also all nunes, minerals and quames, 
ing nghts. ^^^ ^^ (subjeot Only to the concurrent rights of 
the lessee under the Ground Game Act, 1880) all 
game and wild fowl, woodcocks, snipe, quails, land- 
rails and rabbits, and the sole right of hunting, 
coursing and shooting over the hereditaments 
hereinbefore expressed to be hereby demised, with 
Haben- or without friends, companions and servants. To 
HOLD the said farm, house and premises with 
the appurtenances, except as hereinbefore is ex- 
cepted to 0. 2)., from the day of 

(i) If it is desired to avoid all question as to the neoessity of 
guying notice to the trustees of the settlement as prescribed in 
sect. 46 of the Settled Land Act, 1882 {ante, p. 88), the tenant 
for life may be made to demise '^in exercise and execution of 
the power vested in him by tiie Settled Estates Act, 1877," 
&o., sect. 46 of which Act empowers tenants for life to grant 
leases for terms not exceeding twenty 'One years. 



J 
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last, for the term of years thence next Lease of a 

ensuing, Yielding and paying therefor yearly ^*™• 



during the said term the clear rent of £ Sm^^" 

(being the best rent that can reasonably be ob- 
tained for the premises), by equal half-yearly pay- 
ments on the day of , &c. [^state days 
qfpapment'jy the first of such payments to be made 
on the day of next, And C, D. cove- Lessee's 
nants with A. B, in manner following, that is to to^^ 
say : — that he C. D. will during the said term pay t^^^c. 
the rent hereby reserved at the times and in man- 
ner aforesaid, and the tithe commutation, rent 
charge, and all rates, taxes, duties, and assess- 
ments at any time during the said term imposed 
on the premises (except land tax and property 
tax). And further \_here insert such special covenants 
as shall be agreed upon (k)'] : Provided always, that Proviso for 
if the rent hereby reserved or any part thereof ""■'^*^- 
shaU be unpaid for thirty days after any of the 
days on which the same ought to have been paid 
(although no formal demand shall have been made 
thereof), or in case of the breach of any of the 
covenants herein contained, and on the part of the 
lessee to be observed, then and in every such case 
it shall be lawful for A. J?., his heirs or assigns, 
to re-enter on the premises, and thereupon this de- 
mise shall absolutely determine : And A. B. Lessor's 
hereby covenants with C, D. that he, paying the f oJ^Set 

enjoy- 
ment. 
{k) Special coyenants and oonditions in agricnltnral leaaes 
vary greatly according to the custom of the district, the nature 
of the soil, and other circumstances. Several forms of leases 
will be foimd in Woodf all's Landlord and Tenant, 12th ed., at 
pp. 883 et seq. See also Dav. Conv., vol. v., pt. 1, pp. 212 et 
8$q, ; and Prid. Conv., vol. ii., pp. 65 et seq. 
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Lease of a 
Farm. 



rent hereby reserved and performing the cove- 
nants hereinbefore contained and on his part to be 
observed, shall and may peaceably possess and en- 
joy the demised premises for the term hereby 
granted without any interruption or disturbance 
by A. B.yhiB heirs or assigns, or any other person 
or persons lawfully claiming under him, them, or 
any of them. In witness, &c. 



Parties. 



lease of a XIX. Lease of a house hy a tenant for life 

!_ at a FINE and rent ; A mortgagee of the 

FEE JOINS in the demise^ and the trustees of 
the settlement are made parties in order to give 

RECEIPTS. 

This Indenture, made the day of , 

BETWEEN A, B. of &0. [tenant for life"] of the first 
part, C, D, of &c. and E. F. of &c. [trustees of the 
settlement'] of the second part, G, S. of &c. [mort- 
gagee in fee of the settled land] of the third part, 
and 7. JT. of &c. [lessee] of the fourth part: 
Whereas by an indenture of settlement, dated &o.y 
and expressed to be made between &c. [parties]^ 
the house and hereditaments hereinafter expressed 
to be demised were (with other hereditaments) as- 
sured to the use of W. B.y since deceased, for his 
life, with remainder to the use of A, B, for his life, 
with divera remamders over, subject nevertheless 
to a mortgage in fee simple of the same heredita- 
ments effected by an indenture of mortgage dated 
&c. and expressed to be made between &c. [parties]y 
for the purpose of securing to G. H. the payment 



Recitals : 

Seisin of 
tenant for 
life. 
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of a principal sum of £ and interest thereon : Lease of a 
And whereas by the said settlement a power ^^^' 



of sale of the hereditaments therein comprised trustees, 
was vested in C, D, and E. F. as trustees of 
the same settlement : And whereas A. B, has Agreement 
agreed to demise to 7. K. the house and here- ^°'^'"*'' 
ditaments hereinafter described in consideration of 
the sum of £ by way of fine or premium, and 
of the rent and lessee's covenants hereinafter re- 
served and contained respectively : And whereas Mortgage 
the said sum of £ , together with some interest 
thereon, is now owing on the security of the said 
indenture of mortgage: And whereas upon the Fine to be 
treaty for the said demise it was agreed between towards 
the parties to these presents that the said fine or E^i!Sf?* 
preiium of £ should be paid to G. m in par- 
tial discharge of the principal moneys and interest 
so owing to him as aforesaid, and that G. H, and 
also C, D, and E. F. should join in these presents 
in manner hereinafter appearing ; Now this In- wit- 
DENTURE WITNESSETH, that in pursuauco of the ^®^® 
said agreement, and in consideration of the sum of 
£ by way of fine or premium paid by 7. ZT. 

to O. H, at the request and by the direction 
(hereby testified) of A. B. and also of C, D. and 
E. F. (the receipt and payment to G. H. of which 
sum of £ G, H, doth, and also C, D, and 

E. F. do (ff), hereby acknowledge) : And also in 
consideration of the rent and lessee's covenants 



(a) The receipt of the trustees is requisite in order to effec- 
tually discharge the payor of the fine therefrom, and from 
being concern^ to see to the application thereof. See sect. 40 
of the Settled Land Act, 1882, antCf p. 83. 



330 



CONVEYANCING PRECEDENTS. 



LeMe of a 

House. 



Demise. 



Parcels. 



Haben- 
dum. 



Redden- 
dum. 

Covenants 
by lessee 
to repair, 

to paint, 



to insure, 



to lay out 
insurance 
moneys in 
re-build- . 

ing, 



hereinafter reserved and contained, A. -B., in exer- 
eise of the power in that behalf given to him by 
the said Settled Land Act, and of all other powers 
whatsoever, conveys and demises, And G. H. (for 
the pmpose of signifying his consent to the demise 
hereby granted) hereby confirms unto I. Z"., All 
THAT messuage or dwelling-house known as No. , 
Street, and situate in the parish of , 

in the county of , late in the occupation 

of , To HOLD the premises hereby demised 

with the appurtenances unto 7. K.^ from the 
day of next, for the term of years, 

Yielding and paying therefor, &c. \_Reddendum 
and covenant to pay renty 8fc. as in last Precedent] : 
And also will during the term keep the premises, 
and all fixtures and addition thereto, in good 
condition and substantial repair : And also, will 
in every third year paint all the outside woodwork 
and ironwork belonging to the premises with two 
coats of proper oil colours in a workmanlike 
manner : And also will in every seventh year 
paint the inside wood, iron and other works now 
or usually painted with two coats of proper oil 
colours in a workmanlike manner: And also 
wash, stop, whiten or colour such parts of the 
premises as are now plastered : And also will 
keep insured the premises to the amount of £ 
at least in some fire insurance office, to be ap- 
proved of by A. B,y and will upon the request of 
A. B. show the receipt for the last premium paid 
for such insurance for every current year : And 
ALSO that I. K. will as often as the premises 
hereby demised shall be damaged by fire or 
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other accident insured against, expend all moneys Lease of a 
whicli shall be received by him in respect of such '_ 



insurance in rebuilding or repairing the said 
demised premises or such parts thereof as shall be so 
damaged : And it is hereby agreed, that it shall to permit 
be lawful for"-4. J?., and all persons authorized by enter, 
him, at all reasonable times during the said term, 
to enter the premises to examine the condition 
thereof : And further, that I. K. will repair and to repair, 
make good all defects, which upon any such view 
shall be found, and for the amendment of which 
notice in writing shaU be left at the premises 
within three calendar months next after every 
such notice : And also, that /. JT. will not use or to uae as a 
suffer to be used the premises as a shop, warer Eouse, 
house, or other place for carrying on any trade 
whatsoever, or otherwise than as a private dwell- 
ing-house, without the consent in writing of A, B.y 
And will not without the like consent assign or 
underlet the premises : And further, that the lessee to yield up 
will, at the expiration or other sooner determina- at end of 
tion of the said term, peaceably surrender and 
yield up unto A. B, the premises hereby demised 
with the appurtenances, together with all buildings, 
erections and fixtures now or hereafter to be built 
or erected thereon in good and substantial repair 
and condition in all respects, and without altera- 
tion, except such as A. B, or his successors in 
title shall consent to in writing : \_Frovi8ofor re' 
entry and covenant for quiet enjoyment^ ante, p. 327.] 
In witness, &c. 
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BuUding 
Lease (a). 



Parties. 



Kecitals: 



Seisin of 
tenant for 
life. 



Order of 
Court (*). 



XX. Lease /or 600 tears of a piece o/" building 
LAND at several increasing rents, under an 
ORDER of the court, authorizing a tenant /or 
LIFE generally to grant such leases in the 
district. 

This Indenture, made the day of , 

Between A. -B., of &c. \tenantfoi^ life^y of the one 
part, and C. 2>., of &o. llessee"], of the other part : 
Whereas under or by virtue of the settlement 
created by the will of W. -B., late of &c., deoeased, 
dated &c., and proved &o., A. B. is beneficially 
entitled as tenant for life in possession of (amongst 
other hereditaments) the hereditaments hereinafter 
described, with divers remainders over: And 
^VHEREAs by an order of the Chancery Division 
of the High Court of Justice made on the 
day of , by Sir , one of the justices 

of the said division, in the matter of the Settled 
Land Act, 1882, and in the matter of the settled 
lands situate in the district of , in the county 

of , devised by the will of JF. B. deceased, 

upon the application of A. -B., the Court, being of 
opinion that it was difficult to make leases or grants 
for building purposes of land, situate in the dis- 
trict of aforesaid, except for a longer term 
than the term specified in that behalf by the said 



{a) A form of agreement for leasmg land for building pur- 
poses, providing for apportionment of the rent in respect of the 
different tenements to be comprised in the several leases to be 
granted on completion of the intended houses, will be found in 
Woodfa]rs Landlord and Tenant, 12th ed., p. 869. 

[b) The order here recited is taken from the order made in 
Re CrossU Charity (27 Beav. 692), slightly adapted to meet the 
requirements of the Settled Lana Act, 1882, s. 10, ante^ p. 37. 
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Act, and that it was proper and consistent, with a Building 
due regard to the interest of all parties interested ^^^"^- 
under the said will, that a power to grant building 
leases for any term not exceeding 600 years, and 
to enter into building contracts respecting the 
lands, should be vested m A, B. and each of his 
successors in title, being a tenant for life of the 
settled lands devised by the said will, or having 
the powers of a tenant for life over the same under 
the said Act, ordered that a power to grant such 
building lea9es, and to enter into such contracts 
from time to time, subject to the provisions and 
restrictions in the Act contained, should Vest in 
A. B. and his successors in title as aforesaid : And Agree- 
WHEREAS A, B. has agreed with C. D. to grant i^e. ^^ 
him a lease of the hereditaments hereinafter de- 
scribed at the rent and upon the terms and condi- 
tions hereinafter reserved and contained; Now Wit- 
THis Indenture witnesseth, that in pursuance of ^^^^ 
the said agreement, and in consideration of the 
rent hereinafter reserved, and of the covenants and 
agreements by C, D, hereinafter contained. A, B,y 
as beneficial owner, and in exercise of the power 
in that behalf so vested in him by the order of the 
Court as aforesaid, and of all powers given to him 
by the Settled Estates Act, 1882, and of any other 
power whatsoever,* hereby conveys and demises Demise, 
unto C. D. All that piece or parcel of land Parcels. 
\_parcel8y andy if required, reservation of mines and 
mineralSfP, 315] To hold the premises hereinbefore Haben- 
expressed to be hereby demised [sub j ect as aforesaid] ^^"^• 
to C. 2>. from the day of last, for the term of 
600 years then next ensuing : Yielding and pay- f^^^' 
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Soiiding iNO the several yearly rente following, — that is to 
**' say, for the first year of the said term, a pepper- 
corn rent, if demanded ; for the second year thereof, 
the rent of £ ; for the third year thereof, 

the rent of £ ; and for the foiirth and for 

each and erery Buhsequent year during the said 
CoveiuuiU term the full yearly rent of £ ■. [Covenants 

to pay by lessee to pay " the seTeral rents herehy reserved," 
^^ and to pay taxes, ^c, ante, p. 327.] And that 
to fence C. D. will, within months from the date 

^uiia^g of these presents, at his own cost, sufficiently 
'™^' fence off the land herehy demised, so as to protect 

the adjoining land from trespass and damage, 
with a suhstantial wood paling, or with a hriok 
wall of at lenat nine inches thick, to the satisfac- 
tion of A. B. or his surveyor or agent for the time 
a* ^^ Iwing, And that he will within the period of five 
hoiuea, years from the day of 18 , lay out 

and expend the sum of £ at the least, by 

an expenditure of not less than £ during 

the first two years ending the day of 

18 , and the further sum of £ at the least 

during the three next succeeding years ending the 
day of 18 , sudi sums of money to 

he laid out and expended in the erection and com- 
pletion on the land hereby demised of good and 
suhstantial messuages or dwelling-houses at the 
cost of £ at the least for each messuage or 

dwelling-house with its appiirtenonoes : Ani> all 
such meBBuages or dwelling-houses to be built of 
solid brick or stone, with roofs of best slate or 
ornamental tiLes, with suitable gardens, outbuilding 
and offices, drains and sewers attached thereto, 
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and with good, well-seasoned and proper materials Bmlding 
of all kinds, and each messuage or dwelling. ^^^'^' 
house to be well and sufl&oiently fenced off as 
aforesaid from the adjoining premises, all such 
erections and works to be according to plans, 
elevations and specifications to be previously 
approved by the surveyor for the time being 
of A. B,y and to be completed under the inspec- 
tion and to the satisfaction of such surveyor: 
And it is hereby agreed and declared that to make 
C. D, shall be at liberty to make and open and ^^^' 
lay out such roads, ways, streets and squares in, 
through, over or upon the said piece or parcel 
of land hereby demised as he shall think proper 
or most advantageous, the plans of all such pro- 
posed roads, ways, streets and squares being first 
submitted to and approved by the surveyor for 
the time being of A. JB. : And it is hereby 
AGREED and declared that C. D, shall, at his 
own cost, complete, or cause to be completed, all 
such roads, ways, streets and squares, and the 
approaches thereto, and the drains and sewers 
connected with the houses to be built as afore- 
said, within five years of the date of these pre- 
sents to the satisfaction in all respects of the 
said surveyor : And it is further agreed and to deposit 
declared that when and so soon as any plans or piT^^ 
elevations of the said messuages or dwelling- 
houses, roads, ways, streets and squares, drains, 
sewers and other works hereby agreed or autho- 
rized to be constructed shall have been approved 
of by the surveyor for the time being of A. -B.> 
he, (7. 2>., shall and will, at his own cost, cause 



lans. 



i 
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Building good and acourate copies or tracing thereof to 
^^'^' be deposited with such surveyor, and that no 
messuage, building or work whatever shall be 
erected, made or constructed by C, D. upon 
the said piece or parcel of land hereby demised, 
or upon any part thereof, except only in ac- 
cordance and in conformity with the stipula- 
tions and provisions herein contained respecting 
the erection and construction of the messuages, 
buildings and works hereby agreed or authorized 
to be erected, made and constructed on the said 

Proviso for ^^nd : PROVIDED ALWAYS, that if the several rents 

re- entry. ^ ' 

hereby reserved respectively, or any of them, or 
any part thereof respectively, shall be unpaid for 
thirty days after any of the days on which the 
same ought to have been paid respectively, or if 
the lessee shall not in the manner and within the 
respective periods aforesaid expend in and about 
the erection of such messuages or dwelling-houses 
and buildings as aforesaid the sums hereinbefore 
agreed to be expended in the making and com- 
pleting and rendering fit for habitation the same 
upon the groimd hereby demised, and shall not 
in aU other respects carry out into complete effect 
the covenants and agreements hereinbefore con- 
tained, and on his part to be performed and 
observed, it shall be lawful for A. B. at any 
time after such default shall have been made as 
aforesaid to re-enter upon the premise*, and 
thereupon this demise shall determine. \_Covenant 
for quiet enjoymenty ante^ p. 327.] In witness, &o. 
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XXI. Lease Jy tenant ^r life of co ill mines in Mining 
Lancashire, 



This Indenture, made the day of , 

Between A. B. of &o. [tenant for life'\y of the one Partiea. 
part, and The Coal Company, Limited 

(hereinafter called the Company), of the other 
part; Witnesseth, that in consideration of the ^^^ 
rent hereby reserved, and of the covenants and 
conditions hereinafter contained, and on the part 
of the company to bB observed and performed, 
A. B. as beneficial owner, in exercise of the power 
in this behalf given to him as tenant for life by 
the Settled Land Act, 1882, of the lands subject to 
the settlement created by the will of W. jB., late 
of &c., deceased, and of any other power what- 
soever, demises unto the company All and every Demise, 
the mines, delfs, beds and veins of coal and ^"^"^• 
cannel ahready opened and found, or which 
hereafter shall be found or discovered, in any part 
or parts of the said settled lands situate in the 
several townships of and , in the 

county of , in whose occupation soever the 

same, or any part thereof, now are or hereafter, 
during the term for which the aforesaid mines 
are intended to be hereby demised, shall happen libertieB, 
to be: And also full and free liberty for the S^dprfyi- 
oompany, by themselves, their servants, agents or JX'ork 
workmen, from time to time, during the term mui«»» 
hereinafter mentioned, to enter into and upon 
and within the aforesaid laods and premises, and 
to bore, search for, dig, sink, sough, get, stack, load, 
take, carry away, sell and dispose of the coal and 

R. z 
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Mining 
Lease. 



to sink 
pits, &c., 



to erect 
engines, 



to make 
roads, 



to erect 
cottages. 



oannel within and from and out of any part of 
the premises at their will and pleasure, and to 
have and receive for their own use all profits 
arising from such sales : And also from time to 
time to sink any pits and shafts, and to make 
any soughs, tunnels, drains and watercourses 
within any part or parts of the aforesaid premises: 
And also to erect and make, and from time to 
time, as exigencies may require, to pull down and 
remove any engines, gins, whimseys, wheels or 
other machines, and proper and convenient works 
whatsoever in or upon any of the lands aforesaid, 
for the draining, unwatering and laying dry, and 
for working and carrying on, the collieries, and 
for the use of such engines, machines and neces- 
sary works to collect and divert all streams of 
water flowing, running or arising within the 
lands aforesaid, and for the like purpose to 
make reservoirs to hold the waste water: And 
also to make any roads or ways navigable, 
cuts, trenches, tunnels, docks, wharfs, and places 
and conveniences on the premises for the banking, 
stacking, conveying and carrying away such coals 
and cannel : And also for the accommodation of 
colliers arid workmen to erect and build cottages 
and dwelling-houses upon such parts of the pre- 
mises as shall from time to time be appointed by 
A, B. or his successors in title, or his or their 
agent for the time being, and without any such 
appointment to erect and build any cottages or 
dwelling-houses contiguous to any fire-engine, or 
at the mouth of any navigable tunnel, or adjoin- 
ing to any wharf or coal yard that may be made 
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at the mouth of such tunnel, for the habitation of Mining 
a person or persons necessarily attendant on such L, 



fire engine and at such tunnel, wharf or coal yard : 
And also to get stone, sand and gravel for making to get 
roads, and clay or loam for making bricks in some make 
convenient place or places within or upon the pre- "^ ' 
mises to be used in or about the colliery or coal 
and cannel works, and for such cottages and 
dwelling-houses as aforesaid only and not for any 
other use or purpose whatsoever, such stone, sand, 
gravel, clay and loam to be gotten in such place 
and parts of the premises as shall from time to 
time be appointed for that purpose by A. B, or his 
successors in title, or his or their agent for the 
time being, and not elsewhere, upon previous ap- 
plication being made by the company to A, B, or 
his successors in title, or his or their agent or agents 
for the time being ; and if after application made 
for the several purposes aforesaid, A. B, or his 
successors in title, or his or their agent for the 
time being, shall refuse or neglect to make such 
appointment for the purposes aforesaid for the 
space of twenty-one days, that then and in such ' 
case it shall be lawful for the company or their 
agents to erect such cottages and buildings, and 
to get such stone, sand, gravel, clay or loam for 
the purposes last aforesaid in some convenient 
place or places where they shall fix upon, on 
giving one month's notice in writing for that pur- 
pose to A, B. or his successors in title, or the agent ' 
for the time being acting in the management of 
the estate, of such their intention, and of 

the place where they intend to erect such cottages 

z2 
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mning and buildings, or to get such, stone, sand or grave 
^^' respectively as aforesaid, unless within one month 



from the personal service of such notice A. B, or 
his successors in title, or such agent as aforesaid, 
shall make such appointment for the purpose or 
to do other purposes required : And also full liberty of in- 
S^^»^ gress, egress and regress to and for ike com- 
pany, and their agents, servants, workmen and 
customers, on foot or with horses and other 
animals, carts, waggons and, carriages, and ma- 
chines of every description, in, over and through 
any part or parts of the premises aforesaid 
for the getting, loading, taking, conveying and 
carrying away the coals and cannel from the mines 
hereby demised, or for bringing and laying down 
materials for sinking pits, or making roads, or 
doing any other works for the more effectual 
getting and carrying away the coals or cannel, or 
doing any other proper and convenient and neces- 
to remove sary works for carrying on the colliery: And 
Sendof^ ALSO, at the end or sooner determination of the 
*®™^* term hereby demised to take down, remove, cany 
away and dispose of all such railed roads, engines, 
wheels, tools and utensils as are or shall be erected, 
made and brought upon the premises for the work- 
ing and getting the mines, or which shall have 
been used in or about the same, unless A. JS. or 
his successors in title shall be desirous of purchas- 
ing the same or any part thereof, in which case it 
shall be lawful for A. B, or his successors in title 
to take all or such of the said railed roads, engines, 
wheels, tools and utensils as he or they shall sd 
desire to purchase as aforesaid, on paying to the 
company such a fair valuation for the same as 
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Buoli railed roads, engines, wheels, tools and Mining 
utensils may be worth to carry off, such valuation ^^^'^' 
to be ascertained by arbitrators, to be appointed 
in manner hereinafter mentioned. To hold the Haben- 
mines, delfs, beds or veins of coal and oannel, 
together with the several liberties and powers 
hereinbefore demised, unto the company from the 
day of last past for the term of sixty 

years next ensuing. Yielding and paying therefor Redden- 
during the said term on the day of and 

the day of in every year the rents and 

royalties hereinafter mentioned, that is to say : In Footage 
respect of the mines hereby demised a rent after 
the rate £ for every acre that shall be gotten 

and raised thereout of the thickness of one foot, 
including measuring, and reckoning therein, and 
therewith all pillars, walls and ranges which the 
company may think proper to leave to support 
the roof of the mines of coal and cannel hereby 
demised, and so in proportion for a greater or less 
quantity in extent than an acre, and for a greater or 
less quantity in thickness than a foot of each and 
every acre which the company shall yearly get within 
the premises hereinbefore mentioned: And in case Minimum 
in any half-year during the said term the company 
shall not get and raise such a quantity of coal 
and cannel out of the mines hereby demised as 
according to the said footage rent shall pro- 
duce a clear minimum rent of £ , then 
such a sum as shall, together with the footage 
rent payable in respect of coal and cannel actually 
gotten and raised during, such half year shall 
amount to the clear minimum rent of £ , 
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and in respect of the right of outstroke from other 
mines, a royalty after the rate of per ton of 

twenty himdred weight for all coal, cannel, stone 
or other minerals brought to surface during the 
preceding half year from any mine other than the 
mines hereby demised through the pits, whether 
existing or hereafter to be sunk during the said 
term in any part of the lands of A. B. hereinbefore 
mentioned, every payment of such royalty to be 
made on the rent day next ensuing after the said 
right of outstroke shall have been exercised : Pro- 
vided ALWAYS, that no pillars, walls or ranges that 
may be left for the support of the roof, nor any 
fault or bristle shall be deemed to be any defect in 
regard to the measurement of the mines hereby de- 
mised, or any deficiency in the same unless any 
such fault or bristle shall exceed one-fourth part 
of an acre : And that in all cases where any such 
fault or bristle shall happen and be discovered, 
immediate notice thereof in writing shall be given 
to -4. B, or his successors in title, or his or their 
agent or agents, in order that the same may be 
fairly tried, measured or ascertained, and that no 
rent shall be paid for any fault which shall exceed 
one-fourth part of an acre as aforesaid : Provided 
ALWAYS, that if and whenever the company shall 
for any half year have paid the minimum rent of 
£ without having actually gotten in such 

half year such a quantity of coal and cannel out 
of the mines hereby demised as according to the said 
footage rent would have produced a clear minimum 
rent of £ , and the company shall in any subse- 
quent half year or half years get such a quantity 
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of ooal and cannel out of the same mines as aooord- Xining 
ing to the footage rent aforesaid would produce 
a half-yearly rent exceeding £ , the company 

and their assigns shall not be liable to pay any rent 
(other than the minimum half-yearly rent of £ ) 
for such quantity of coal and cannel gotten and 
raised out of the mines hereby demised as shall be 
required to make up the deficiency, but no excess 
of footage rent paid for any preceding half year 
shall be allowed to make good the deficiency in 
any subsequent half year: And the company Lessee's 
hereby covenant with A. B. in manner following, ^ ' 
that is to say, that the company or their assigns 
will during the continuance of the term hereby 
demised pay unto A. B. or his successors in title *<> pay , 
the several rents and royalties hereinbefore re- royalties, 
served on the days and in manner hereinbefore 
mentioned, and also pay all leys, taxes, rates, and taxes, 
charges, assessments and impositions of every de- *' 
scription which are now or shall at any time here- 
after be charged or imposed upon, or in respect of, 
the mines hereby demised or the rents or royalties 
hereby reserved, or any part thereof respectively, 
and from time to time keep freed and discharged 
A. B. and his successors in title, and his and their 
estates, lands, hereditaments, goods and chattels 
of and from the same and every part thereof, 
and from the payment thereof or of any part 
thereof : And at the end or other sooner determi- to deliver 
nation of the term hereby demised will peaceably mines, &c. 
yield, deliver up and surrender the mines and of the ^^ 
premises hereby demised, and all and every the *®"^> 
cottages, dwelling-houses and buildings which 
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to work 
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properly, 



todeliTer 
measure- 
ments, 



shall hereafter be erected and built on the premises, 
with the appurtenances, unto A, B. or his suc- 
cessors in title : And further that the company 
and their assigns will forthwith proceed to gait 
and prosecute the colliery and mines, and they 
and each of their agents, servants and workmen, 
will during the term hereby demised in the work- 
ing of all or any of the mines observe and keep, 
good and true levels, and get the same mines re- 
spectively clean and fairly before them, and in all 
things work the same in a fair, honest and good 
workmanlike manner, and as other works of the 
like nature are usually or ought to be worked, and 
with as little damage as may be to the surface of 
the lands hereinbefore mentioned. And also will 
leave substantial and sufficient walls, ranges and 
pillars as often as and where proper and necessary 
to be left for supporting the roof and roofs of such 
mines, levels and airways as shall be necessary 
from time to time to be made in the said mines 
for the getting and carrying on the same: And 
FURTHER, that the company and their assigns will 
four times in every year during the continuance of 
the term hereby demised, if they shall be hereunto 
required, and within twenty days from the time of 
any such request being made in writing by A. B. 
or his successors in title, or his or their agent or 
agents, leave for him or them at a true, just 

and exact measurement of the quantity of each bed 
or mine, and the thickness thereof, which shall 
have been gotten since the last measurement and de- 
livered in, particularizing also the place or places 
where the same shall have been gotten, such 
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aoooimt to be from time to time signed by the Mining 
manager or principal agent of the company : And *"*' 



FU RTHER, that it shall be lawful for A. B. and *? Pf^mi^^ 

I11I6 168S01T 

his successors in title, and his or their agent or to descend 
agents to be appointed for that purpose, as often ^es to 
as he or they or any of them shall think fit, '^®^» 
from time to time during the continuance of the 
term, to descend any pits or shafts into the mines 
hereby demised to view and see that the same 
are fairly, duly and properly worked according 
to the covenants and agreements herein contained, 
and to inspect, measure and dial the same, so as 
to ascertain the real and actual quantity of coal 
or cannel gotten, or which may remain to be 
gotten by virtue of this demise, and to return back 
in like manner, and that the company and their 
assigns shall give and afford them, or any of 
them, all reasonable aid and assistance for the 
purposes aforesaid : And further, that the com- to fence off 
pany and their assigns wiU, at their own costs ^'^' *'' 
and charges, fence off and keep effectually fenced 
off such parts of the premises as shall from time 
to time during the continuance of the term hereby 
demised be used for pits, ways or roads, navigable 
trenches, wharfs or bankroom, or otherwise, in or 
about the working of the mines hereby demised, 
from other the adjoining lands of A. B. or his 
successors in title, and also fence the eyes of pits, 
and wiU hang and keep in repair sufficient and 
convenient gates in such fences for the necessary 
and convenient occupation of such lands, and for 
the passing and repassing of A, B, and his suc- 
cessors in title, and his and their lessees, tenants, 
and the agents, servants and workmen of him. 
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pits, 4^c.) 



them, or any of them, on horseback or on foot, or 
with cattle, carts or carriages, to and from such 
lands for all purposes whatsoever : And fuether, 
will pay to A. B, or his successors in title, or his 
or their lessees or tenants, as the case may be, 
on the day of in every year during 

the continuance of the term hereby demised 
full compensation for all damage that shall be 
sustained by breach, waste, or spoil of ground 
or otherwise to be occasioned by the sinking 
of pits, driving or making of soughs or drains, 
banking of coal, cannel, or slack, heap room, wharf 
room, or by making or using any ways, roads, 
watercourses, ditches, cuts, trenches, or sluices, or 
getting stone, digging clay, or making bricks, or 
otherwise in the prosecuting and carrying on the 
intended works, or the taking or using of aU 
or any of the liberties or privileges hereinbefore 
granted in, upon or through any part of the 
lands hereinbefore mentioned, such compensation 
(if not agreed upon between the parties interested) 
to be ascertained by two arbitrators or their 
umpire in the usual manner : And further, that 
the company and their assigns wiU, at their own 
proper costs and charges, with all convenient 
speed, when and as often as any pit or pits, road 
or roads wiU be disused, well . and effectually fill 
up and level the same, and carry away and^dispose 
of the slack, stone and rubbish which will remain 
round such pit or pits, or upon such road or roads, 
after filling up and levelling the same, and at the 
expiration or other sooner determination of the 
said term hereby demised, will clear the before- 
mentioned lands and grounds and every part 
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thereof from the stone, rubbish, and slack, that "Mining 



Leaie. 



shall arise or be occasioned by the digging or 
working 'of the said mines, or by banking or 
laying coals or cannel thereon, or by roads made 
or used, or used by any other works that shall be 
made or carried on for any of the purposes 
hereinbefore mentioned. And will in a work- 
manlike manner level the brows, crops, ways, 
roads, ditches, fence, holes, and other places that 
shall be made for any of the purposes aforesaid, 
and ditch-up the old fences, and set with quick- 
wood all such gaps as shall be made in any of the 
present fences, and will fill up and level all such 
eyes, pits, shafts, reservoirs, and holes, as shall 
then remain in any of the said lands and grounds : 
Provided nevertheless, that if the said A. B. unless 
or his successors in title shall desire to have any otherwise 
Buch ways, roads, pits, or fences preserved and ^^- 
kept open, and shall give reasonable notice thereof 
to the company and their assigns, in that case 
such ways, roads (with the liberty nevertheless for 
the said company and their assigns, subject to the 
condition hereinbefore mentioned to remove the 
rails and sleepers of any railed ways), pits, or 
fences, touching which such notice shall be so 
given, shall thereupon remain and be left open 
accordingly in the same condition as* such ways 
(not being railed ways), roads, pits, or fences shall 
happen to be at the time of such notice given, and 
thereupon and from thenceforth the company or 
their assigns will be discharged from filling up, 
fencing about, levelling, or taking any further 
care thereof, and from all damages that may 
afterwards happen therefrom: Provided also, 
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that the company or their assigns shall not in 
cleansing the said grounds from the slack, stone^ 
and rubbish in manner aforesaid be obliged to 
cany the same from off such grounds entirely, 
but shall and may lay and bestow the same in 
some convenient place or places to be appointed 
by A, B, or his successors in title, or his or their 
agent or agents for that' purpose not to exceed in 
distance from such pits, roads, or places froni 
which the same shall be removed yards, 

the best soil to be laid uppermost and the whole 
to be levelled in a workmanlike manner, so as to 
render the same equal at least in quality and value 
to the adjoining lands, the company and their 
assigns paying to ^. £. or his successors in title, 
his or their lessees or tenants respectively, compen- 
sation for the damage done to his or their lands 
in or about the filling up and levelling the works 
aforesaid, and disposing of the slack, stones and 
rubbish aforesaid, such compensation (if not agreed 
upon between the parties interested) to be settled 
by arbitration as hereinbefore mentioned: And 
ruKTHEK, that the company and their assigns wiU 
permit A, B, and his successors in title from time 
to time during the continuance of the term hereby 
demised to inspect and make extracts and copies 
of all such plans, remarks and accounts of borings 
as the company or their assigns shaU make or 
cause to be made, or which they shall be in or 
can obtain possession of, touching or concerning 
the mines hereby demised, or the nature, situation 
and circumstances thereof in any wise : Provided 
ALWAYS, and it is hereby agreed and declared, that 
when and so often as default shall be made in the 
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payment of the rents, royalties and sums of money Miainir 
herein reserved, or any of them, or any part ^••••• 



thereof respectively, by the space of twenty days 
next after any of the days hereinbefore appointed 
for payment thereof respectively, it shall be lawful 
for ^. jB. or any of his successors in title to enter 
into and npon the premises aforesaid or any part 
thereof and to take, seize and distrain at any of 
the pits or pits-eyes of or belonging to the colliery 
or coal or cannel works, or the brows or banks, or 
at or within any of the tunnels or trenches intended 
to be made as herein mentioned, or at any port, 
wharf, dock or place, all or any part of the coals 
or cannel that shall be then gotten, or any of the 
engines, whimseys, boats, vessels, machines, wheels, 
gears, horses, tools, instruments, utensils, goods, 
chattels and effects whatsoever which shall or may 
be found upon or within the aforesaid lands or 
any part thereof and belonging to the colliery or 
coal and cannel works, or to the company or their 
assigns, and to sell and dispose of such distress and 
distresses until the rent, royalty or sum of money 
which shaU so happen to be in arrear as aforesaid, 
together with all costs, charges and expenses attend- 
ing such distress and sale shall be fully paid and 
satisfied : Provided also, that when and so often ProTiso for 
as any such default shall be made in payment of '®"®^*^- 
the said rents, royalties and sums of money as 
aforesaid, or if and so often as shall be a breach 
of any of the covenants or agreements by the 
lessees herein contained, or if and so often as the 
company or their assigns shall commit any volun- 
tary waste in or upon the premises or any part 
thereof, otherwise than in proper exercise of the 
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lliiiUig liberties hereinbefore granted to them, or shall 
. enter into, make or execute any composition with 
or assignment for the benefit of their creditors, or 
shall become bankrupt, or commence to be wound 
up under any act or acts of parliament for winding 
up joint stock or other companies, then and in 
any such case it shall be lawful for A. JB. and 
his successors in title into all and singular the 
demised mines and premises now or hereafter 
during the continuance of the said term to be 
opened, or into any of them in the name of the 
whole, to re-enter and the same and every part 
thereof, to recover, repossess and enjoy as of his 
and their former estate as if these presents had 
never been made, anything hereinbefore contained 
to the contrary thereof in anywise notwithstanding. 
And A. B, covenants with the company that they 
rendering the accounts aforesaid, paying the rents, 
duties and sums of money hereinbefore reserved 
and made payable, and observing and performing 
the covenants, conditions and agreements herein- 
before contained, and on their parts to be observed 
and performed, shall and may peaceably and 
quietly have, hold and enjoy the colliery, and coal 
and cannel mines hereby demised, with all and 
every the Uberties and privileges hereinbefore 
mentioned, for and during the term hereby de- 
mised thereof (determinable as aforesaid), without 
the let, eviction, molestation or disturbance of 
A. JB,y his heirs or assigns, or any person or per- 
sons claiming by, from or under him or them, or 
his or their ancestors or testators, or any of them. 

In witness, &c. 
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XXII. Surrender (by indorsement) of a Lease sur- 
with a view to the granting of a new Lease, ^^^ ^^' 



This Indenture made the day of , 

Between the within-named CD. [the lessee"] of the Parties, 
one part, and A.JB. of &o. [the tenant for life] of the 
other part; "Whereas the within-named D.-B. [^A^ Recitals. 
lessor] made and executed his will dated &o., and ^^^^ 
thereby gave and devised all his real estate what- 
soever and wheresoever imto A. B. for his life 
with divers remainders over : And whereas D. B, Death of 
died on the day of , and his will (with ^^^^' 

a codicil thereto in nowise relating to his real 
estate) was duly proved in the Principal Eegistry 
of the Probate Division of her Majesty's High 
Court of Justice: And whereas it has been Agreement 
agreed between the parties hereto that C. D. shall r^der ' 
surrender the premises demised to him by the J^q'^®^ 
within-written indenture and that A, B. shall, 
in exercise of his statutory powers as tenant for 
life of the settled lands devised by the said will, 
thereupon grant to him a new lease of the same 
premises for the further term of years : Now Wit- * 

nesseth 

this Indenture witnesseth, that in part per- 30^^^^^^^ 
f ormance of the said agreement, and in considera- 
tion of the premises (7. 2). doth hereby assign and 
surrender unto A. B. and his heirs all &c. [parcels] Parcels, 
with the appurtenances comprised in the within- 
written indenture : To the intent that the term to merge 
of years created by the within-written inden- ' 

ture may merge and be extinguished in the rever- 
sion, freehold, and inheritimce of the premises. 
In witness, &c. 



in rever- 
sion. 
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Section m. 
MISCELLANEOUS DEEDS. 

IHaenUil- XXIII. DISENTAILING DEED by TENANT foV LIFE 
OfFwI^ ^W^ TENANT in TAIL o/* FREEHOLDS and MONEY 

holds, Ao. fo le laid out in purchase of land to he settled (a). 

This Indenture, made the day of y 

Between A. JB,y of &o. [tenant for lifejy of the 
first part, C. JB., of &c. [tenant in tail'], of the second 
Eedtals: part, and X F., of &o. [grantee to uses'], of the 
^^^ third part : Whereas JE. F., late of &c., duly made 
the settie- and executed his will dated &c., and thereby gave 
' and devised aU his manors, messuages, lands and 
hereditaments situate in the county of to the 

use of -4. B, for his life without impeachment of 
waste, with remainder to the use of his first and 
other sons successively according to seniority in 
of death of tail, with divers remainders over : And whereas 
' E, F. died on the day of , and his said 

will was duly proved on the day of in the 

Principal Registry of the Probate Division of Her 
Majesty's High Court of Justice : And whereas 
(7. B. is the first son of A. B.j and attained the 
age of twenty-one years on the day of ; 

of saiep And whereas several sales of settled land have 
power; with the oonsent of A, B. been made under a 

(a) By sect. 41 of the Fines and Recoveries Act (3 & 4 Will. 4, 
0. 74) it is required that ever^ disentailinfi^ assurance shaU 
be enrolled in Chancery within six calendar months after 
execution. 
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power in that behalf contained in the said will, Disentail- 
and other sales of such land have been made by ^jree- 
^. jB. in exercise of his statutory powers in that holda, Ac, 
behalf, and all the hereditaments now remaining 
unsold, which are, or are believed to be, subject to 
the uses and limitations of the said will, are par- 
ticularly described in the first schedule hereunder 
written : And whereas the moneys produced by o* invest- 
such sales as aforesaid have been, in pursuance proceeds 
of the direction in that behalf contained in the 
said will, partly laid out in the purchase of other 
hereditaments, which are particularly described in 
the second schedule hereimder written, and partly 
invested in the several stocks, shares and securi- 
ties particularly described in the third schedule 
hereunder written: And whereas A. B. and C. JB, Of desire 

.to bar 

are desirous of disentailing all the hereditaments entau. 

and premises now subject to the subsisting uses 

and limitations of the said wiU: Now this Indbn- ^^^\. 

' , nesseth* 

ture WITNESSETH, that for effectuating the said 
desire, and in consideration of the premises, A. B.y 
80 far as relates to the use for his life so Umited to 
him B& aforesaid, hereby grants and conveys, and 
0. jB.,with the consent of -4.-B., as protector of the 
settlement created by the said will (testified by his 
executing these presents), hereby grants, disposes Grants, 
of and conveys, imto X, K, All the manors, Parcels, 
messuages, lands and hereditaments described in the 
first and second schedules hereunder written respec- 
tively, and all other (if any) the hereditaments 
own subject to the subsisting uses and limitations 
of the said will, To hold unto X Y. in fee simple, ^®^' 
freed from the estate for life of A, B. therein, and freed from 

^ . . the entail. 

R. A A 
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Diientail- all powers of charging, and other powers annexed 

ofFreJ- ^ ^' exeroiseable during the continuance of the 

hoidg, Ac. Bame estate, and also freed from the estate in tail 

of C. £.f and all remainders, estates and powers to 

take effect after the determination, or in defeasance 

To fuch of such estate. To such uses, upon such trusts, and 

tenant for with and Subject to such powers and proyisions as 

tenaSin -^« ^' ^"^^ C. B. shall by deed or deeds jointly 

a^o^ appoint, And in default of such joint appoint- 

and, incie- mcut, Or SO far as no such appointment shall 

tenant in extend, To THE USES, upou the trusts, and with 

J^^ and subject to such powers and provisions, as 

andinde- C. jB., by deed, will, or codicil appoint. And in 

previoiisiy default of such appointment, and so far as no 

iSefof^e such appointment shall extend. To the uses, upon 

flettiement. j^q trusts, and with and subject to the powers 

and provisions which were subsisting with regard 

to the premises hereby conveyed immediately 

^^*!xv before the execution of these presents : And this 

nesseth. i - i 

Assign- Indenture also witnesseth, that for the con- 

ment sideration aforesaid A. B. hereby assigns, and 

C, JB., with the consent of A. B. as protector of 
the said settlement (testified by his executing these 
presents), hereby assigns and disposes of, to X. Y, 

of moneys, all the moneys, stocks, funds and securities de- 
scribed in the third schedule hereimder written, 
And all other (if any) the moneys, stocks, shares 
and securities which, or the proceeds of which, are 
liable to be laid out in the purchase of lands to be 
settled to the subsisting limitations of the said 

Haten- will, To HOLD to X, F., freed from all trusts or 

' liabilities to lay out the same moneys, stocks, 

funds, shares, and securities, or any of them, or 
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the proceeds thereof respectively, in the purchase Diaentail- 
of land, and from the estate in tail of (7, jB., and ^^j-ree- 
aU remainders, estates, and powers to take effect koids, ftc. 
after the determination or in def eazance of such 
estate]. In trust to permit A. B. to receive ^^ 
the income of the said moneys, stocks, funds, 
shares, and securities, during his life, and sub- 
ject thereto in trust for C. B. absolutely. In 

WITNESS, &o. 



XXIV. Disentailing deed by tenant tn tail Disentail- 

y. ing Deed 

tn possession of equitable estate tn copy- ©f Copy- 

HOLDS {a). ^0^^' 

This Indenture made the day of , Parties. 

18 , BETWEEN A. B. of &c. [tenant in tail inpos^ 
session"] of the one part, and C. D. of &c. [grantee] 
of the other part : Whereas under or by virtue Recital of 
of the will of 2). B. late of &c. deceased, dated &c., 
and proved &c., the legal estate in divers messu- 
ages, lands, and hereditaments, held by copy of 
court roU of the manor of , in the county 

of , are vested in trustees upon the trusts 

in the will mentioned, which have all now deter- 
mined or ceased to take effect, and subject thereto 
upon trust for A. B. in tail, with divers remainders 
over ; Now this Indenture witnesseth, that for Wit- 
the purpose of barring the equitable estate tail of 

(a) An equitable estate tail in copyholds may be barred, 
eiwer by a disentailing deed entered on the Oonrt BoUs, or by 
surrender. 3 & 4 Will. 4, o. 74, ss. 50, 53. The disentailing 
deed must be entered on the Court Bolls within six calendar 
months after execution. Soneywood y. Foster , 9 W. B. 855. 

aa2 
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BiMnUil- 

ingDeed 

of 0op7- 

holdi. 

Paroels. 



Haben- 
dum, 

freed the 
entail. 



To the use 
of the 
^^rantor 
in fee. 



A. B, in the said copyhold premises A. B. herehy 
conveys and disposes of unto (7. 2). all &o. \_parcel8\ 
and all other, if any, the copyhold or customary 
messuages, lands, and hereditaments, held of the 
said manor, and to which A. B, is entitled for an 
equitable estate tail in possession, To hold unto 
(7. 2>. and his heirs freed and discharged from the 
equitable estate or estates tail of A, B.y and from 
aU remainders, reversions, estates, rights, interests, 
and powers to take effect after the determination 
or in def eazance of such estate or estates tail. To 
THE USE of A. B. and his heirs. In witness, &c. 



Appoint- 
ment of 

new 
Tmsteei. 

Parties. 



Eecites 
death of 
trustees 

Wit- 
nesseth. 



XXV. Appointment of a new trustee by endobse- 
MENT on deed of re-settlement. [Precedent, 
No. m., ante, p. 273.] 

This Indenture made the day of 

18 , between the within-named -4. B. and C. B. 
[the tenant for life in possession^ atid first tenant for 
life in remainder^ donees of the power under the settle" 
menf] of the first part, the within-named JE. F. 
[the surviving trustee"] of the second part, and 
J. K. of &c. [the new trustee] of the third part : 
Whereas the within-named (?. S. died on the 
day of last; Now this Indenture 

WITNESSETH, that they, A. B. and C. -B., in exercise 
of the power in this behalf given to them during 
their joint lives by the joint operation of the Con- 
veyancing and Law of Property Act, 1881, and 
of the within- written indenture, with the assent 
of E. F. (testified by his execution of these pre- 



i 
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sents), hereby appoint J. K* to be a trustee of Appoint* 
the within- written indenture in the place of (?. S. ™^4*' 
deceased, as aforesaid, And A, B. and C. B. ^rni»teet. 
hereby declare that all the manors, messuages, Vesting 
lands and hereditaments which are now subject to tion(a). 
the uses, limitations and trusts of the within- 
written indenture shall vest in E, F. and J. K. as 
joint tenants in fee simple and as trustees for the 
purposes of the uses, limitations and trusts afore- 
said of the within-written indenture. In witness, 
&o. 



XXVI. Appointment of new trustees of a Appoint- 

j* 7 ment of 

WILL of SETTLED LAND and PERSONAL ESTATE ^gw 

tchere no person has been nominated bt/ the Tragteea. 
Will for that purpose. 

This Indenture made the day of Parties. 

18 , between H. F.y of &c. [the continuing 
trustee^, of the first part, A. B.y of &c. [^tenant for 
life in possession"], of the second part, and J. JT., of 
&c., and L. Jf., of &c. [the new trustees'], of the third 
part : Whereas X. F., of &c., duly made and i^ecitais: 
executed his will, and thereby, after bequeathing creating 
the several specific and pecuniary legacies therein- 8®**i®™ent. 
mentioned respectively, devised all his manors, 
messuages, lands and hereditaments of every 

(a) This declaration wiU vest in the tmstees all estate and 
interest in the land, being freeholds, without any conveyance, 
Cony. Act, sect. 34. This provision makes no reference to 
copyholds, which it is conceived must still be vested in trustees 
by actual surrender and admittance. The next precedent 
accordingly contains a covenant to surrender copyholds. 
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Appolst< tenure (inoluding chattels real), to the use of M. -f. 
''^* '' and Q. S. and their heirs, executors or admioifl- 
TriutMf. trators respeotively, aooording to tiie tenure thereof 
respeotiYely, In trust for A. B. for hifl life, with 
remainder upon the trusts, and with and subject 
to the powers, provisoes and declarations therein 
declared concerning the same, And the testator 
thereby bequeathed all his personal estate (ex- 
cept chattels real devised as aforesaid) unto E. F. 
and 0. S., upon the trusts and with and subjeot 
to the powers, provisions and declarations thereia 
contained oonoeming the same, and appointed 
E. F. and 6. H. executors of his will: And 
Death of WHEREAS X Y. died on the day of , 

and his said will was duly proved on the 
day of , in the Principal Registry of the 

DiMlaimer Probate Division: And whereas Q. H. has 
refused to act in the trusts and powers reposed in 
or conferred on him by the said will, and has in 
nowise acted or interfered therein, and by a deed 
lated &o. under his band and seal disclaimed 
e the operative part of the deed of disclaimer'] : 
WHEKEAs E. F., with the approbation of 
'. (testified in maimer hereinafter appearing), 
sirous of appointing J. K. to be a trustee of 
Eiid will in the place of G. H., and of also ap- 
ing X. Jf. to be a trustee thereof in order that 
iumber of such trustees may be increased (&) ; 
THIS Indentube WITNESSETH, that E. F., in 
ise of the power in tbie behalf given to him 

By sect. 31 (2) of the Oonv^ancing:, &o. Act, 1881, it is 
ed that OD on appointment dl a new trustee, the nomber 
itees may be iDorattLed. 
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by the operation of the Oonveyanolng and Law of Appoint- 
Property Act, 1881, and of every other power (if "^^4^ 
any) him hereto enabling, with the approbation of ^"^^tees. 
A. B. (testified by his execution of these presents), 
hereby appoints J, K. to be a trustee of the said 
will in the place of G. H,^ and hereby also appoints Appoint. 
L, M. to be an additional trustee of the same will, "^^^ ' 
And E. F,y with the approbation of A. JB. (testified 
as aforesaid), hereby declares that all the free- 
hold hereditaments and chattels real, aU the per- 
sonal estate, and the right to recover all debts and 
other things in action, subject to the trusts of the 
said will respectively, shall vest in J?. F.y J. K, and Vesting 
i. Jf., and their heirs, executors and adminis- tion. 
trators : And this Indenture also witnesseth, Wit- 
that-B. J!, with the approbation of A, JB. (testified ^^^ ' 
as aforesaid), covenants with J, K. and L. M, that Covenant 

_ , , , to snrren- 

E, F.f OT his heirs, will, at the cost of the trust dercopy- 

_! • J.1 V holds (<?). 

property, as soon as conveniently may be, sur- ' 

render, or cause to be surrendered, into the hands 
of the lord of the manor of , according to the 

custom of the manor. All and singular the copy- 
hold hereditaments comprised in the said wiU, and 
which are now subject to the trusts thereof. To Haben- 
HOLD to E. F.J J. K. and L. ifcT., according to the * 
custom of the manor, by and under the rents, 
heriots, suits and services therefor due and of 
right accustomed, UpoNh the trusts of the said oJ^^Jf;^** 
will. In witness, &c. 

(a) See note (0), p. 357. 
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elaim«r. 



Bedtalol 
settlement 
appointmg 
trustees; 



that trus- 
tee has not 
acted. 



Wit- 
nesseth. 

Dis- 
claiiner. 



. Disclaimer of the tru%U of a sbttlb- 

MENT. 

To ALL TO WHOM these presents shall come, 
A. B. of &e. [the disclaiming trustee'] sends greeting : 
Whereas, by an indenture dated Ac, and made 
&c., being a settleinent made in consideration &c., 
the lands and hereditaments therein desoribed 
were conveyed to the use of A. B. and C. 2>. of 
&c., for the estates and interests therein mentioned, 
and upon the trusts and with and subject to the 
powers, provisoes, and declarations therein de- 
clared and contained concerning the same : And 
WHEREAS A. B. has refused to act as trustee of the 
said indenture, and has never executed the same, 
nor in anywise acted or interfered in the trusts 
thereof; Now these presents witness, that A. B. 
hereby disclaims Axl and singular the lands and 
hereditaments comprised in the said indenture, 
and the oflBce of trustee of the same and all es- 
tates, interests, powers, rights, and privileges 
under the same. In witness, &c. 
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XXVm. Belease to the trustees of a will Beleaie. 
deming and bequeathing real and personal 
estate upon TRUST /or sale and conversion 
upon distribution of the trust property after the 
death of the " tenant for life " between the 
testator*s two children^ a daughter's share being 
transferred to the trustees of her marriage settk^ 
ment {a). 

This Indenture, made the day of , Partiee. 

18 , between a, B. of &o. [son of testator'] of 
the first part, C, D. of &o. [husband of testator's 
daughter"] and JE. D. his wife of the second part, 
O. H. of &c. and J, K, of &c. [trustees of daughter's 
marriage settlement] of the third part, and L. M. 
of &o., and N. 0. of &c. [trustees of the will] of the 
fourth part: Whereas P. B. late of &c. duly Eecitais. 
made and executed his will dated &c. and thereby, ^^' 
after bequeathing the specific and pecuniary lega- 
cies therein mentioned, devised all his real estate 
whatsoever (including chattels real), he bequeathed 
all his personal estate (except chattels real and 
what should be otherwise disposed of by his will or 
any codicil thereto) untoX. M. and Q. B, of &c. upon 
trust for the sale and conversion into money of the 
same respectively and upon trust [recite trusts for in^ 
vestment^ for payment of income to testator's widow for 

(a) The redtals in a release Bhould fully and explicitly 
detail aU dealing^ with regard to the trust property, and 
explains the state of affairs with regard to it, and especially 
any breaches of trust which have been committed. However 
wide the terms of the operatiye part of the deed may be, tiiey 
wiU only release claims set forth in the recitals See Linda y. 
Linda^ 1 Beav. 496 ; Direetora of L. and 8, W, £aiL Co. y. Black" 
tnorey L. B., 4 H. L. 610 ; ana see Day. Cony. yol. y. pt. ii. 
p. 140, &o. 
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BeleM6. 



Death of 
testator. 



Sale and 
conversion 
of estate. 



Death of a 
trustee. 



Breach of 
trast. 



U/e or until re-marriage, and for benefit of issue as the 
widow should appoint^ and in default of appointment 
to testator^s children equally^ to sons at 21 years of 
agej to daughters on attaining that age or marriage']^ 
And the testator appointed L. M, and Q. R, exe- 
cutors of his will : And whereas P. B, died on 
the day of , leaving A. B. and JE. D. 

(then E. B.) his only children him surviving, and 
his wHl was duly proved by L. M. and Q. It. in 
the Principal Registry of the Probate Division : 
And whereas, after the death of the testator, 
L. M, and Q. B. possessed themselves of his real 
and personal estate, and sold and converted the 
same, except a leasehold house and grounds thereto 
belonging situate at , and held for the term 

of twenty-one years from the day of , 

and out of the moneys arising from such sale and 
conversion, and out of the ready money of the 
testator, paid his funeral and testamentary ex- 
penses and debts, and invested the residue, amount- 
ing to £ , as to £ , on the security of 
a mortgage of freehold hereditaments situate at 

, in the county of , ftnd as to £ , 

the residue thereof, in the purchase of £ £3 

per centum Consolidated Bank Annuities : And 
whereas Q. B, died on the day of , 

and by an indenture dated &c., and made between 
[^parties'ly N, 0. was duly appointed in his place 
to be a trustee of the said wiU : And whereas the 
lease of the said leasehold premises expired on the 

day of , without the same premises 

having been sold, and it is apprehended that the 
omission to sell the same was a breach of trust 
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on the part of the trustees of the said will (/): Belease. 
And whereas 8. B, [testator^a tmdotvj^ by a deed- Appoint- 
poll under her hand and seal dated the day of JJ^,°* * 

, in exercise of the power given to her by the said 
wiU, appointed that the moiety of the trust funds 
subject to the trusts of the said will should thence- 
forth, subject to the life interest therein of 8. B. 
in the income thereof, be vested in and be held in 
trust for E. D. (then E. B.) absolutely: And Settlement 
WHEREAS by an indenture dated &c., and made poi^^^ 
&c. (being a settlement made in consideration of ^*^*'®' 
the marriage afterwards solemnized between C. D, 
and E. D.) the said moiety of the trust funds 
so appointed to K D. aa aforesaid was assigned by 
E. D.f with the approbation of C. i>., unto G. IT. 
and J. Jr., upon the trusts therein contained and 
declared concerning the same: And whereas Death of 
8. B. died on the day of : And widow!^* 

whereas the said L. M. and N". 0., at the request state of 

tli6 tmst 

of the parties hereto of the first three parts, called property, 
in the said mortgage debt or sum of £ and 

thereout paid the sum of £ for succession duty 
and other expenses incidental to the trust, leaving 
a balance of £ cash in their hands: And 
whereas all income arising from the trust funds 
during the life of 8. B, was duly paid to her, and 
aU income arising therefrom has been duly paid to 
the several persons entitled thereto, as the parties 
hereto of the first three parts do hereby acknow- 
ledfire: And whereas L. M. and N. 0. have Transfers 

^ and pay- 

(/) Where breaches of trust have been committed, they 
should be particularly stated in the recitals, so that the re- 
leasors may not be able to say that they were ignorant of what 
had occurred. See Davidson, Cony. vol. v. pt. 2, p. 147. 
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mentito 
bflnefioi- 



Wit- 
neasefh. 



Release. 



transferred the sum of £ £3 per oent. Con- 

solidated Bank AnnuitieB into the names of G. J71 
and J. K. and have paid to them the sum of £ 
oash (being the moieties of the said sums of £ 
like annuities and £ oash respectively) , to be hy 
them held upon the trusts of the said indenture of 
settlement, and have transferred the sum of £ 
like annuities into the name of A. B., and have 
paid to him the sum of £ cash (being the 
residue or other moiety of the said sums of £ 
like annuities and £ oash respectively), which 
transfers and payments respectively the parties 
hereto of the first three parts do hereby acknow- 
ledge ; Now THIS Indbnturb witnbsseth, that in 
consideration of the premises the several parties 
hereto of the first three parts respectively do, and 
each of them doth, hereby release and discharge 
L. M. and N. 0. and each of them, their and his heirs, 
executors, administrators, estates and effects, and 
also Q. R, and his heirs, executors, administrators, 
estate and effects from all claims, demands, and 
accounts whatsoever, for or in respect of the real 
and personal estate of the said testator, or the trust 
funds for the time being representing the same, or 
the income thereof respectively, or for or anything 
done or omitted to be done by L. M, and N, 0. or 
by Q. It. or any of them in the execution of the 
trusts of the said will, or for or in respect of any- 
thing relating to the premises. In witness, &c. 
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N.B. — TJie dbhreviation ''Imp, Ad" denotes the Improvement of 
Land Act, 1864 ; '* 8. JE. Act,'' the Settled Estates Act, 1877 ; 
** Conv. Act" the Conveyancing and Law of Property Act, 
1881 ; and " 8. X. Act," the Settled Land Act, 1882. 



AOOTJMULATION, 

of money paid for lease or reyersion, 73. 
of surplus income during minorities, 112. 

AdIOBAIiTY, 

may order survey at landowner's expense, 150. 

may remove abandoned improvements, 175. 

plan to be deposited with, of improvements below high 

water-mark, 149. 
saving of rights of, as regards improvements, 148 — 150. 

Admittance, of purchasers of settled copyholds, 48. 

Advebtisements, 

under Imp. Act, 131. 

under S. E. Act, directed under special circumstances, 224. 
form of, 249. 
order as to issue of, 239. 

Adyowson, included in definition of land, 24. 

Affidavit, 

of fitness of trustee, 81. 
^ of no incumbrance, 226. 

Agbeement, 

building, for leases in lots, 35. 

for settlement, included in definition of settlement, 19, 203. 

Agbiottltxtbal Lease, 

custom of district not ground for extension of, 38. 
tenant for life may grant, 31, 234. 

Alienation, 

estate for life terminable on, to continue notwithstand* 

ing, 101. 
extinction of powers by, 23. 
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AmsfViTYy gift of land on trust to accumulate income subject to, 
22, 115. 

Appeal, 

from chambers, 95. 
none, as to costs, 96. 

Application, 

dissent of persons, &c. interested from, under Imp. Act, 

132—136. 
investigation of applications under Imp. Act, 130. 
of money paid for lease on reversion, 73. 
to Court, under S. L. Act, 90. 

by petition under S. E. Act, 218. 
by summons in chambers under Imp. Act, 135. 
to commissioners to sanction improvements, 128. 

Appointment, 

of trustees by the Court, 77. 
remainderman may require, 103. 
under Conv. Act, 78. 

Appobtionment, 

on leases of building land in lots, 35. 

on part surrender of lease, 41. 

of rent-charge under Imp. Act, 167. 

order of, form of, 169, 185. 

may comprise several charges, 170. 

Appbopeiation of land for streets, &c., 44, 216. 

Assessment, public, for improvements, landowner may charge 
on inheritance, 161. 

Assignment, 

powers of tenant for life not capable of, 99. 

rent-charge for improvements under Lnp. Act, capable of, 

165. 
form of assignment of rentcharge, 184. 

Assistant Commissionebs, 

appointment, &c. of, not affected by S. L. Act, 97. 
inquiries to be conducted by, 131. 
may take declarations, &c., 120. 

Auction, 

tenant for life may sell by, 29. 
trustees for sale may sell by, 296. 

Banebupt, powers, &c. under S. E. Act may be exercised by 
trustees or assignees of, 236. 
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Base Fee, 

definition of, 110. 

powers iLnder S. L. Act exerciseable by owner of, 108. 

Benefit, trust for sale of land and application of income for, 
of a person for life, a settlement under S. L. Act, 116. 

Best Eent, 

leases of settled land must reserve, 32, 100, 208. 
yalue of surrendered lease taken into account, 41, 209. 
wliat is, a question for the jury, 33. 

BoAitD OF Trade, saying of rights of, as regards improyements, 
148. 

BuiLDiNa Lease, 

Court may authorize, on behalf of infant entitled subject to 

estate by curtesy, 111. 
definition of, 21. 

erection of buildings, &c., may be part consideration for, 34. 
grant of, by tenant for life, 31. 
nominal rent may be reseryed for first fiye years, 35. 
rent may be apportioned on lease in lots, 35. 
repairing lease mcluded in, under S. L. Act, 21, 25, 34. 
streets, &c. may be required to be appropriated, 44. 
yariation of, by Court according to custom of district, 37. 

BuiLDiNa PuBPOSES, definition of, 21. 

Capital Money, 

arising from settled land in England not to be applied in 

purchase of land out of England, 57. 
County Courts haye jurisdiction as to, not exceeding 5007. , 

91. 
definition of, 20, 23. 
deyolution of, as land, 55. 
inyestment of, 49, 55, 57, 116. 
inyestment as, of money liable to be laid out in purchase of 

land, 72. 
paid for lease or reversion, application of, 73. 

Cebtifioate, 

as to execution of improvements, 65. 

maintenance, &c. of improvements, 65. 
copy (office) to be evidence of, 99. 
discnarge of land from rentcharge under Imp. Act by, 167. 

Chaege, 

commissioners to execute, on completion of improvements, 

156, 158. 
equitable, trustees should not lend on, 85. 
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Ohaboe — continued. 

ezoneratioii of settled land sold, by transfer of, 30. 
expenses of application under Lnp. Act, and contracts may 

be indudea in, 157. 
for improyements to be personal property, 163. 

not to preclude trujsrtees from inyesting in purchase or 
mortgage of lands, 163. ■ 
for BubscrittLon towards oonslaruction of railways or canalsy 
176—182. 
, grantee of absolute order tinder Imp. Act, to have priority 
over othery 162. 
multiplication of, 57, 269. 
redemption of, 50, 53. 

tenant for Ufe may exercise powers notwithstanding, 20, 23. 
And see Eailway. 

Ohattels, settlement of, as heirlooms, 76. 

Chief Bent, 

capital moiley may be applied in redemption of, 50. 
pnoriijr of, oyer charge for improyements, 162. 
what is, 54. 

OiyiL Bill Ooitet, 
in Ireland, 121. 
jurisdiction of, as to fettled land, 121, 122. 

Codicil, included in will, 22. 

CoMMissiONEBS, LAND. See Land Commissionebs. 

CoMMissiONEBS OF Sewebs, Saying of rights of, 151. 

Commissionebs of Wobks, saying of rights of, 146. 

Committee, 

may dissent from applications under Imp. Act, 136. 
powers of lunatic tenant for life under S. L. Act may be 

exercised by, 114. 
represents lunatic in proceedings under S. E. Act, 236. 

Common, re-grant of rights of, on enfranchisement, 30. 

Company, 

improyement, charge of expenses under Imp. Act, under 
acts of, 159. 
may exercise powers of Imp. Act, 159. 
water, saying of rights of, 154. 

Compensation, for damage to adjoining lands by execution of 
improyements, 171* 
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CoMPBOMiSE, of actions relating to trust property, 76. 

Concurrence, 

in execution of improyements, 65. 

in exercise of powers under S. L. Act, 47. 

Conditions, 

depreciatory, sale by, restrained, 30. 

generally to be inserted in leases of settled land, 32. 

of re-enby, every lease of settled land to contain, 32, 209, 235. 

may contain reasonable (j^uaHfications, 34. 
special, in leases under sanction of the Court, 34, 210. 

on sales by tenant for life, 29. 
striking out of, that leases shall be settled by the Court, 213. 

Consent, 

Court may dispense with, required by S. E. Act, 220, 223. 
tenant for life's, necessary, to exercise by trustees of powers, 

106. 
whose, required under the S. E. Act, 2, 4. 

Consideration, 

for building or mining lease may, in part^ be improye- 

ment, 35. 
for surrender of lease, 41. 
for variation of contract, 70. 

Construction of provisions in S. L. Act as to sales, &c., as 
extending only to sales, &c. under the Act, 106. 

Contract, 

not to exercise powers of tenant for life, void, 100. 
notice to trustees to be given one month before making, 88. 
tenant for life may enter into, for sale, &c. of settled 
land, 69. 
may sell by private, 29. 
trustees for sale may sell by private, 296. 

Conveyance, 

effect of, as regards settled land, 47, 48. 

tenant for life may execute, to complete sales, &c., 47. 

Coparceners, 

constitute together a tenant for life within S. L. Act, 20, 23. 
what are, 23. 

Copyholds, 

admittance of j)urchasers of settled, 48. 
commissioners to be styled land commissioners, 96. 

R. B B 
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Copyholds — corUinued. 

conveyances by tenant for life of, to be entered on Court 

rolls, 48. 
enfranchisenient on sale, 27, 42, 214. 
fines in respect of, 33, 42, 48. 
licences to lease, 42. 

** seUled estates " within S. E. Act, 206. 
purchase of, with capital money under S. L. Act, 51. 
rights of lords of manors not to be prejudiced by leases 

of, 239. 
settlement of, acquired by purchase, &c., 57. 
surrender, whether required on sale under S. L. Act, 48. 

Cornwall, saying of rights of Duchy of, as regards improye- 
ments, 147. 

Costs, 

application of capital money in payment of, incidental to 

exercise of powers, 51. 
discretion of Court as to, not subject to appeal, 95. 
of application under Imp. Act, 136. 

imder S. L. Act, 90. 
proceedings for protection, &c. of estate, 75, 76. 
of reference of ufPerences under S. L. Act to Court, 87. 
payment of, out of settled property, 95. 
practice as to, 96. 

raising of, by mortgage under S. E. Act, 230. 
security for, 98. 

CouNTERFAUT, Icssec of Settled land to execute and deliyer, 32. 

County Court, jurisdiction of, as to settled land, 91. 

Court, 

application to, under S. L. Act, 90. 

under S. E. Act, 218. 

under Imp. Act, by summons, 135. 

by petition or summons, 90. 
for what purposes necessary under S. L. Act, 92. 
appointment of trustees by, 77, 80. 

declaration by, to free land sold from incumbrances, 167. 
definition of, 22. 

investment of capital money under direction of, 55. 
matters within jurisdiction of, assigned to Chancery Diyi- 

sion, 90. 
meaning of, in Ireland, 121. 
money m, under Lands Clauses Acts, or S. E. Act, &c., 

may be applied as capital money under S. L. Act, 72. 
powers of, exerciseable from time to time^ 105. 

to make orders as to costs, 90. 
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Court — continued, 

payment into, 64, 90, 103. 

proceedings for protection or recovery of settled land tmder 

approval of, 75. 
questions of doubt under S. L. Act , sect. 66, may be sub- 
mitted to, 106. 
reference of differences to, 87. 
scheme for improvements may be submitted to, 64. 
And see Oedeb of Court. 

Court Boll, 

conveyances on sales, &c. of settled copyholds to be entered 

on, 48. 
copy of, whereby land is settled, is a settlement, 19, 203. 
licences for leasmg to be entered on, 42. 

Covenants, 

for title whether to be inserted in settlements, 271. 
special, in lease authorized by Court under S. E. Act, 210. 
to pay rent, to be inserted in leases of settled land, 32, 

209, 236. 
to repair, liability imder, 38. 

Crown Debt, expenses iinder Imp. Act recoverable as a, 130, 
160. 

Crown Eent, 

capital money may be applied in redemption of, 61. 
what is, 64. 

Crown Eights, saving of, as regards execution of improve- 
ments, 146. 

Curtesy, Tenant by, 

may exercise powers of a tenant for life, 109. 
what is. 111. 

Custom, 

of district, a ground for variation of leases, 37. 
of gavelkind, brothers, parceners, according to, 23. 
of manor, as to licences for leasing, 42. 

Dedication for streets, &c., 44, 216. 

Deed, 

conveyance of land and creation of easements, &c., by, 47. 

dedication of streets by enrolled, 44. 

disentailing, whether necessary before payment out of 

Court to tenant in tail, 226. 
leases of settled land to be by, 32. 

Bb2 
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Demesne Lands, 

restrictions a^ to sale, lease, &o., of, 42. 

union of, with seignory, constitute a manor, 26. 

what are, 43. 

Deainage, authorized as an improyement under S. L. Act, 57. 

Duty, 

included in ** rent," 21. 
several kinds of, 24. 



Easement, 

Court may authorize lease of, for forty years, 208. 
creation of, by deed, 47. 
lease of, by tenant for life, 31. 
tenant for life may sell, 27. 

Enfeanchisement, 

application of capital money to, 51, 54. 

compellable imder Copyhold Acts, 42. 

mortgage for, 46. 

previous to sale of settled land as freehold, 48. 

regrant of rights on, 30. 

tenant for life may effect, 27. 

Equity of Eedemption, ** settled estate" within S. E. Act, 
206. 

Evidence, 

copy of inrolment is, of original deed, 45. 

of execution of counterpart, execution, &c., of lease is, 32. 

of leasing licence, certificate of steward to be, 42. 

on applications to the Court generally, 89. 

to authorize leases under S. £. Act, 211. 

on appointment of new trustees, 81. 

punishment of persons giving false, under Imp. Act, 125. 

Examination, 

assistant commissioners may conduct, of witnesses, 125. 
of married women, 236, 237. 

Exchange, 

effected hitherto under Inclosure Acts, 215. 

mortgage for equality money on, 46. ' 

S. E. Act contams no power to authorize, 215. 

settlement of land taken in, 57. 

tenant for life may make under S. L. Act, 27. 

Exemption of land from charges under Imp. Act, 169, 187. 
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Fee Faem Eent, 

exception of grant at, if made for value before conveyance 

under S. L. Act, 48. 
sale in consideration of, for building purposes, 38. 
what is, 38. 

Fees, 

order as to, under S. E. Act, 246. 
table of, under Imp. Act, 200. 

Fine, 

definition of, 21. 

income or capital, 24, 33. 

leases by ecclesiastical corporations in consideration of, 34. 

FoEFEiTUBE, incurred, by lease of copyholds without licence, 42. 

GUAEDIAN, 

appointment of, for purposes of S. E. Act, 235, 236. 
evidence on appointment of, 243. 
form of summons for appointment of, 249. 
exercise of powers Tinder S. L. Act by, 112. 

HEABiNa, order as to, under S. E. Act, 241. 
HeibIiOOMS, tenant for life may sell, 76. 
Hebiots to be treated as income, 24, 33. 

Impeovements, 

applica.tion to commissioners to sanction, 128. 

building lease may be granted partly in consideration of, 35. 

purposes include, 21. 
capital money may be applied in, 50. 
charges on land for, to be executed by commissioners, 156. 
commissioners may compel maintenance of, 1 73. 

may relieve from obligation to maintain, 174. 

may require alteration of proposed, 131. 
compensation for damage in execution of, 166. 
description of , authorized by S. L. Act, 59. 
extension of, enumerated in Imp. Act, 69. 
maintenance and repair of, 67, 170 — 175. 
mining lease may be granted partly in consideration of, 37. 
ornamental, not autiiorized by S. L. Act, 61. 
powers of commissioners under Imp. Act to extend to all 

Acts providing for, 97. 
report by tenant for life as to, 66. | 

sanction by commissioners of, under Imp. Act, 137 — 140. J 



} 
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IUFBOYEMENTS — continued, 

specifications to be delivered before commencement of, 141. 
submission of scheme for, under S. L. Act, 64. 
timber planted as, not to be cut, 66. 

Ikcome, 

definition of, 21, 24. 

of investments of ** capital money " to go as land, 55. 

Incobfobeal ELebeditahents included in " land,'* 20, 24. 

Ikcumbbance, 

affidavit of no, 226. 

capital money may be applied towards discharge of, 50. 
tenant for life may exercise powers notwithstanding, 20. 
transfer of, on sale of settlea land, 30. 

Infant, 

absolutely entitled to be, as tenant for life. 111. 
appointment of , as trustee, 61. 

tenant for life, trustees, &o. may exercise powers on behalf 
of, under S. L. Act, 112. 

Inbolment, 

copy of, evidence of original deed, 45. 
of deed of dedication for streets, &c., 44. 

Insxjbanoe of buildings erected as "improvements," 65, 172. 

Investment, 

of capital money under S. L. Act, 49. 

consent of tenant for life necessary to change of, 55. 

interim, under S. E. Act, 227. 
Ibeland, 

agricultural or occupation leases may be granted for 35 

years, 122, 207. 
definition of the Court in, 121. 
investment of trust funds in, 52, 297. 

Joint Tenants constitute together a ** tenant for life," 20. 

Lancasteb, 

jurisdiction of Palatine Court of Chancery of, 91, 232. 

rules for proceedings in, 91. 

saving of rights of duchy of, as regards improvements, 147. 

Land, 

capital money under S. L. Act to be considered as, 55. 
definition of, 21, 23. 

purchase of, duties of trustees with regard to, 73. 
purchased, &c. under S. L. Act to be settled, 67. 
substitution of land acquired as security for charges, 58. 
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IJAND COMMISSIONEES, 

application to, to Banction improyements, 128. 
approval of schemes for improv«nents by, 64. 
certificate of, as to. executioii of improyeineiits, 64, 65. 

prescribing period for maintenance, &c. of improye- 
ments, 65. 

may be yaried, 66. 

to be filed, 99. 
constitution of, 96. 
definition of, 22. 
forms indicating particulars of information may be issued 

by, 129. 
powers of, exerciseable from time to time, 105. 

Laitdowneb, 

commissioners may require, to giye security for costs, 129. 
death of, pending completion of improvements, 139. 
interpretation of, withm Imp. Actj 126. 

Lands Clauses Consolidation Acts, money in court under, 
may be applied as capital money imder S. L. Act, 72. 

Lease, 

application of money paid for, 73. 

completion of, by conveyance, 47. 

licence to copyholder to grant, 42. 

new grant of, on surrender, 41. 

power of court to authorize. Tinder S. E. Act, 207. 

surrender of, 41. 

tenant for life may grant, 31, 234» 

Leaseholds, settlement of, on purchase under S. L. Act, 57. 

Leave to be heard, orders as to, under S. E. Act, 244. 

Licence, 

difference between, and leave, 25. 
for granting leases of copyholds, 42. 
included in definition of mining lease, 21, 25. 

Limited Ownebs haying powers of tenant for life, 22, 108. 

Lunatics, 

provision as to, in S. E. Act, 236. 

tenant for life, powers of, how exerciseable on behalf of, 
114. 

Maintenance, trustees may apply income to infant's, 300. 
And see Eefaib. 

Management of lands of infants, 266. 
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Makob, definition of, 21, 26. 

Mansion-Hotjse, 

erection of, to be deemed an improyement, 60, 128. 

interpretation of, 43. 

lease of, not within powers of tenant for life under S. E. 

Act, 234. 
restriction as to sale, lease, &c. of, under S. L. Act, 42. 

VAT^Ttnm Woman, 

appointment of, as trustee, 81. 

examination of, 236, 237. 

powers of tenant for life, how exerciseable by or on behalf 

of, 112. 
restraint on anticipation by, 113. 

Memobial, registration of, of absolute order under Imp. Act, 160. 

Metbopolitan Boabd of Wobks, protection of, as regards 
improvements, 152. 

Mines and Minebals, 

capital money may be applied in purchase of, 51. 
dennition of, 21. 

development of, an improvement under S. L. Act, 61. 
exception of, 27, 40, 45, 51. 

reservation of undivided share in, consideration for ex- 
change or partition, 46. 
sale, exchauj^e, partition, or lease of, apart from surface, 45. 
settlement of, on purchase, &c. under S. L. Act, 58. 

MiNiNa Lease, 

definition of, 21. 

execution of improvements may be part consideration for, 37. 

grant of, under authority of Court for 60 years, 208. 

by tenant for life for 60 years, 31. 
minimum rent may be made payable, 36. 
part of rent to be set aside as capital money, 39. 
reservation of ore in lieu of rent, 37. 

surface land may be granted by, for working the minerals, 37. 
variation of, according to custom of district, 37. 

Mining Pubposes, definition of, 21, 25. 

MOBTGAGE, 

assi^ment within S. L. Act, sect. 50, includes, 100. 
definition of, 46. 

for enfranchisement or equality of exchange, &c., 46. 
receipts of trustees discharge mortgagees from seeing that 

money is wanted for purposes of S. L. Act, 83. 
second, trustees ought not to lend on, 85. 
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Notice, 

of absolute order charging land for subscription to railways, 

&c., 178. 
of intended exercise of powers by tenant for life, 88, 89. 
service of, on application to Court under S. L. Act, 87. 
under Imp. Act, 126, 136. 



Oedeb of Commissioneks, 

absolute, creating rent-charge for improvements, 158, 160. 

evidence of charge, 160. 

form of, 183. 
sanctioning charge for subscription to railway or canal, 177. 

form of order, 178, 183. 
provisional, creates a charge in favour of landowner, 138. 

may be modified, 140. 

sanctioning improvements, 137. 

form of, 138, 183. 

Obdeb of Cottbt, 

authorizing application of capital money on improvements, 

62. 
directing as to costs of applications under S. L. Act, 90. 

as to costs of proceedmgs for protection of estate, 75. 
on petition, 90. 
on summons, 91. 

Obdebs, 

issued under Imp. Act, 183. 
under S. E. Act, 236. 
And see Eules. 

Obdebs (Consolidated), 

Ord. VI. rr. 9, 10... 93. 
Ord. XXTTI. r. 17...93. 
Ord. XXXTV. r. 1...93. 
Ord. XXXV... 93, 94. 
Ord. XLI. r. 20.. .219. 

Obdebs (Jud. Act, 1875), 
Ord. I. r. 3... 93. 
Ord. V. r. 4... 92. 
Ord. XVI. r. 7.. .220. 
Ord. XIX. r. 4... 93. 
Ord. XXXI. rr. 1—10... 94. 
Ord. XXXVI. r. 30...94. 
Ord. XXXVn. r. 2... 93. 
Ord. LV. r. 1...96. 
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Palatine, Ck)UNTT. See Lai^oabteb. 

Pass, 

TOBtrictione m to sale, lease, &o. of, nader g. L. Act, 42. 
what is, 43. 

FABLLAlfENT, 

Act of, wherebj land is settled, included in dafinitaoa of 

settlement, 19, 203. 
application to, vhere powers by statute or eettlemont are 
insufficient. 40, 209. 
lojection of, bare jorisdiotLon under S. E. Act, 224. 
lands granted by, as reward for public servico, 108, 1 10. 

Pabticulabs, 

of information aa to improvements iinder Imp. Act, 129. 
form indicating the same, 189. 

Pabtitioit, 

best conaideration to be obtained for, 29. 

mortgage for equahty money on, 48. 

restnctione and reservations may bo imposed on effecting, 29. 

settlement of land acquired on, ST. 

tenant for life may concur in effecting, 27. 



Pebson includes corporation, 22, 128. 

Petitioit (undeb 8. E. Aor), 

applications by, who may present, 218. 

form of, 243. 

necessan' consents to, 219. 

settinK down for hearing of, 219. 

title of, 243. 

lENEBAIXY), 92, 93. 

3BSHIP, grant of site for, 28. . 

a of, 21. 

receipt of net income under 8. L. Act, 109, HI. 

re under S. E. Act, 205. 

settled land to take effect in, within twelve months 

Ute, 32. 

Tenast foe Lefe, 

Bnt or release of, void, 99. 

&1, may be conferred by eettlemont, 107, 268, 
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Powers of Tenant for Life — continued, 
contract not to exercise, void, 100. 
extinction of, by alienation, 23. 
forfeiture not to be occasioned by exercise of, 102. 
notice to be given to trustees of intention to exercise, 88. 
to concur in partition of settled land, 27. 
to convey land sold, &c., 47. 
to enfrancbise settled land, 27, 29. 
to exchange settled land, 27, 29. 
to lease settled land, 31, 32, 234. 
to sell settled land, 27, 29. 

prohibition or limitation against exercise of, void, 101. 
provisions of S. L. Act not to prejudice, given by settlement 
or statute, 106. 

Preliminary Contracts, 

Court may sanction, under S. E. Act, 219. 

for leases under S. L. Act not to form part of title, 71. 

Protection; 

of estate, proceedings for, 75. 

of landowner's infant children under Imp. Act, 127. 

of purchasers, &c., 105. 

of trustees, 84—87. 

Public Service, estates granted in consideration of, 108. 

Eailway, 

charge of lands with subscription to, 175 — 182. 
construction of, authorized as an improvement under S. L. 
Act, 60. 

Eecovery of settled land, proceedings for, 75. 

Eb-entry, 

leases of settled land to contain condition for, 32, 209, 235. 
reasonable qualifications may be introduced in conditions, 34. 

Belease, 

of land from charge under Imp. Act, 167. 
order of, form of, 169, 187. 

"Remainder, estate in, not disposed of by settlement, 19, 204. 

Eemainderman, 

action by, for neglect to maintain improvements, 103. 
remedies of, against tenant for Hfe, 71, 103. 

Benewal of Lease, 
on surrender, 41, 205. 

tenant for Hfe under obligation to obtain, compellable to do 
so, 104. 
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Beztt, 

apportionment of, 35, 41. 

dennition of, 21, 24. 

minimum, may be made payable in a mining lease, 36. 

nominal rent may be reserred for first five years of term in 

respect of building land, 35. 
part of, arising from lease of mines, to be set aside, 39. 
reservation of ore in lieu of, 37. 

Hent-chaboe, 

capital money may be applied in redemption of, 50. 
reservation of, in mining lease, in respect of damage to 

surface, 29. 
ap^rtionment of, under Imp. Act, 167. 
assignment of, 165. 

interest on arrears of, under Imp. Act, 165. 
recoverable as tithe rent-charge, 164. 
statutory remedies for recovery of, 255. 
tenant for life to keep down, 166. 

may deduct, 167. 

Bepaib, 

covenant to, liability of assignee of grantee of land on, 38. 

what are requirements of, 36. 
of improvements, 65, 167, 170 — 175. 

BEFAiBiNa Lease, 

Court may authorize, for sixty years, under S. E. Act, 208. 
included m '* building lease'' under S. L. Act, 35. 

Eepealed Statutes — 

12 & 13 Vict. c. 100 . . 124. 
19 & 20 Vict. c. 120 . . 240. 

21 & 22 Vict. c. 77 . . 240. 

22 & 23 Vict. c. 145, parts i. and iv., 123. 
27 & 28 Vict. c. 45 . . 240. 

27 & 28 Vict. c. 114, ss. 17, 18 and part of 21 . . 123, 131—134. 
37 & 38 Vict. c. 33 . . 240. 

39 & 40 Vict. c. 30 . . 240. 

40 & 41 Vict. c. 18, s. 17 . . 123. 

Besebygib, construction of, authorized as improvement under 
S. L. Act, 60, 62. 

Eeteospective, Settled Land Act, how far, 22. 

Eeversion, 

application of money paid for, 73. 

capital money may be applied in purchase of, 51. 

Crown rights to, bound by exercise of powers of tenant in 

tan, 108. 
estate in, not disposed of by settlement, 19, 204. 
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Reversioner, 

action by, for neglect to maintain improvements, 171. 
remedies of, against tenant for life for improper exercise of 
powers, 71, 103. 

Roads. See Streets. 

Royalty, 

included in " rent," 21. 
wliat is, 25. 

Rules, 

power to make, for purposes of S. E. Act, 230. 
for purposes of S. L. Act, 90, 91, 121. 



Sale, 

abortive attempt at sale, costs of, 30. 
best price to be obtained on, 29. 
completion of, by conveyance, 47. 
Court may authorize, under S. E. Act, 214. 

grant general powers of, under special circum- 
stances, 215. 
fee farm rent may be reserved on, for building or mining 

purposes, 38, 
improvident, restraint of, 104. 
minerals apart from surface, 29. 
power of, given to tenant for life by S. L. Act, 27. 
to tenant for life, 105, 119, 215. 
trust for, of land, 22, 115. 
trustees with power of, are trustees of the settlement for 

purposes of S. L. Act, 20. 

School, grant of site for, 27. 

Securities, definition of, 22, 26. 

Security for Costs, commissioners may require, under Imp. 
Act, 129. 

Seionory or Lordship, 

capital money may be applied in purchase of, 51. 
included in "manor," 21. 
tenant for Hfe may sell, 27. 

Service, address for, 246. 

Setting down of petition imder S. E. Act for hearing, 241. 

"Settled Estates," what are, within S. E. Act, 204. 
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Settled Land, 
definition of, 19. 
determination, what is, goyemed by state of facts at time 

of settlement taking effect, 19, 204. 
exchange of, in England, 30. 

Settlement, 

definition of, 19, 22. 
roTersion not disposed of, 19. 

Specifications, 

landowner to deliver, to commissioners before commence- 
ment of improvements, 141. 
what, are required by the commissioners, 196. 

Stamps, order as to, under S. E. Act, 241. 

Statutes. See Table of Statutes, ante, p. xxxiv. 

Stewaed of Manok, 

certificate of, evidence of leasing licence, 42. 

definition of, 21. 

entry on Court rolls by, of conveyance under S. L. Act, 48. 

Stipulations, 

sale, &c. of settled land subject to, 29. 
must be reasonable, 30. 

Streets, 

construction of, as improvements imder S. L. Act, 60. 
. dedication for, in building grant or lease, 44. 

Succession, limitation by way of, what is, 19. 

Surface (of MiNiNa Land), 
grant of, 37. 
reservation of, 45. 

Surrender, 

apportionment of rent on, 41. 

consideration paid for, whether capital or income, 41. 
new grant of lease on, 41, 209. 

of settled copyholds on sale, &c., under S. L. Act, 48, 49. 
value of surrendered lease may be taken into accoimt, 
41, 209. 

Surveyor, certificate of, as to execution of improvements, 65. 

Tenant for Life, 

consent of, necessary to exercise of any power by trustees, 
106. 
to change in investments, 54. 
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Tenant for JuIFE— continued, 

concurrence by, in executing improvements, 65. 

contracts for sale, &c. by, 69. 

default by, his estate liable to make good, 67. 

definition of, 20. 

direction of, investments to be made according to, 54, 55. 

exercise of powers by, notwithstanding incumbrances, 99, 

100. 
execution of deeds, &c. by, for exercise of his powers, 105. 
gravel, &c. may be dug by, for repairs, 68, 69. 
leases by, under S. E. Act, 234. 

under S. L. Act, 31—43. 
maintenance, insurance, &c. of improvements by, 67. 
notice to be given by, to trustees on exercise of powers 

under S. L. Act, 88. 
petition under S. E. Act may be presented by, 213. 
reference to Court of differences between trustees and, 87. 
repairs of settled property by, 69. 
report by, as to state of improvements, 66. 
sale to mmself of settled land by, 105, 119, 215. 
timber may be cut by, 67, 73. 
trustee for all parties interested, 102. 
waste by, 68, 69. 
who is, under settlement of land in trust for sale, 116. 

Tenant-in-Tail, 

disentailing deed, whether necessary before payment out of 

Court to, 226. 
powers of tenant for life exerciseable by, 108. 

Tenants in Common constitute together a tenant for Hfe, 20. 

Thames Consebvangy, saving of rights of, as regards execu- 
tion of improvements, 152. 

Timber, 

cutting of, for repairs, by tenant for life, 67, 69. 
planted as ** improvement " not to be cut, 66. 
ornamental, not to be cut, 69. 
sale of, 73, 214. 

part of proceeds of, to be set aside, 74. 
tenant for life without impeachment of waste may cut, 68. 
what is, 74. 

Time, order as to, as regards proceedings under S. E. Act, 241. 

Title, 

covenants for, whether to be inserted in settlements, 271. 
entry on Court rolls of so much of settlement as sufficient 

to show, 48. 
objections to, cannot be taken after conveyance under 

order of Court in the matter of the S. E. Act, 224. 



384 INDEX TO flrrATUTE^ AXD NOTES. 

Title — continued, * • - 

preliminary conij^act for lease notrto form ]^rt of, 71. 
tenant for life may sell, snbject to stipulations as to, 29. 

Tolls 

included in «*rent," 21. 
seyeral kinds of, 24. 

Teansfeb, 

of shares ia railway held by landowner subscribing^ under 
Imp. Act, 179. 

Tetjst, . • 

estates, devise of, now unnecessary, 302. 
for sale, settlement by way of, 21, 116. 

Teustebs and Trustee, ' 

application to Court for advice by, 107. 
capital money not to be paid to fewer than two, 82. 
consents of, under S. E. Act, on behalf of unborn children, 

219. 
definition of, 20. 

entitled to inspection or copy of petition under S. E. Act, 24«5. 
exercise of powers by, consent of tenant for life necessary - 

to, 106. 
execution of deeds, &c. by, necessary for exercise of their 

powers, 105. 
imperative powers vested in, 118. 
Mability of, for loss by improper investm^t, &c., 85. 
new, affidavit as to fitness of, 81. 
appointment of, by Court, 77. 

-under Conveyancing, &•. Act/J.881 < . 78. 
consent of, to act, 82. 
costs of appointing, 96. 
in what events, may be appointed, 79. 
who may be appointed, 81. 
notice by tenant for life of intention to exercise powers 
to, 88. ' . 
of application under S. E. Act, must be served on, 223. 
form of, 248. 
powers of leasing may be vested in, under S. E. Act, 212. 
protection of, 84-— 87. 
receipts of, sufficient discharges, 83. 
reimbursement by, for expenses purposely incurred, 87. 
retiring, consent of , necessary, 81. 
reference to Court of differences between tenant for life 

and, 87. 
tenant for life a, for all parties interested, 102. 
who are, under settlement of land in trust for sale, 1 16. 
with power of sale, are trustees for purposes of S. L* Act, 20. 
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Undeelease, new lease on surrenier takes effect in possession, 
notwithstanding unexpired, 33, 209. 

Uia)iyn)ED ShaIie, tenant for life may concur in dealing 
with, 47. 

Vaeiation, 

of coniract by tenant for life, 70. 
• of leases by Oburt, 37. • 

^ m ■ . 

_ ^^ • " • . 

War Dbpabtment, saving of rights of, as regards improve- 
ments, 150. 

Waste,' 

equitable, estate for life without impeachment, &c. does not 

permit, 68, 
leases may be granted without impeachment of, 31, 207. 
- protection as regards, in execution of improvements, 67, 145. 
restraint of , by tenant for life, 104. 

tenant for life impeachable for, may cut and sell timber 
under S. L. Act, 73. 
must set aside part of proceeds of timber sold, 74. 
must set aside part of rent of mines, 39. 
what is, 68. 

Water Companies, protection of, as regards improvements, 154. 

Water-leaves, 

lease of, for forty years, under S. E. Act, 207. 
mining leases under S. L. Act may include, 45. 

Water Mills, 

construction of, authorized as improvements, 60. 
lease of, for forty years, under S. E. Act, 207. 

Way-leaves, 

lease of, for forty years, under S. E. Act, 207. 
mining leases may include, 45, 209. 

Will, definition of, 22. 
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Acknowledgment, of riglit to production of deeds, 304. 

Adyanoement, 

clause as to, out of })Ortions, 263. 

out of presumptiTe shares of proceeds of sale, 299. 

Appointment, 

of executors, 295, 302. 
of guardians, 302. 
of trustees, 260, 295, 356, 358. 
power of, of jointure rentcharge, 281, 291. 
of portions, power of, 282, 292. 

Assignment, 

of chattels, 270. 
of leaseholds, 289, 351. 

of moneys, &c., liable to be laid out in purchase of land, 
354. 

Ayebage Clause, in lease of coal mines, 349. 

CmLDBEN, 

power to appoint portions for, 280, 283, 292. 
trust for, as tenants in common, 299. 
in default of, 300. 

CoLLiEBT, lease of, 337. 

Contingent Eemaindebs not to be prejudiced by proTisions of 
name and arms clause, 287. 

Copyholds, 

coYenant to surrender, 269. 

disentailing assurance of equitable estate in, 355. 



'.7 



INDEX, TO CONVEYANCING PRECEDENTS. 387 

Covenant, 

for payment of principal and interest on mortgage, 324. 
for quiet enjoyment, in lease, 327. 
for title in a settlement, 271. 
to surrender copyholds, 269, 359. 

Cboss Eemaindebs, in tail, 256. 



Declaration, 

that trustees shall be trustees for purpose of S. L. Act, 259. 
vesting property in new trustees, 357, 359. 

Dedication of land for streets, &c., 312. 

Deeds, acknowledgment of right to production of, 304. 

Delivery up of premises, covenant for, 331, 343. 

Disclaimer, 

of trusts of a settlement, 359. 
recital of, 358. 

Disentailing Deed, 

of equitable estate in copyholds, 355. 

of freeholds, 352. 

of money to be laid out in purchase of land, 354. 

Distress, power of, in lease of coal mines, 349, 

Documents. See Deeds. 

Enfranchisement, deed of, 314. 
Entry. See Ee-entry. 
Exchange, deed of, 317. 

Fine, lease in consideration of, 328. 

Forms, Statutory. See Statutory Forms. 

Heirlooms, settlement of jewels, plate, &c. as, 270. 
Hotchpot Clause, 262. 

Infant, partition by trustees on behalf of, 320, 

Insurance, covenant for, 330. 

cc2 
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Iktebest, coyenant to pay, 324. 
iNVESl'UEirr clause in a will, 297. 



JonrruBE, 

limitation of, 254, 275. 

power for husband to limit to future wife, 279. 
tenants for life to charge, 281, 291. 



Lease, 

building, 332. 
of colliery, 337. 
of farm, 325. 
of house, 328. 

Leaseholds, assignment of, 289. 

LiBEETiES, grant of, in mining lease, 337. 

LnilTATIGNS, 

of life estate, 254, 258, 278, 288. 
of estate in tail male, 256, 259, 278. 
of estate in tail, 256, 278, 321. 
of cross-remainders in tail, 256. 
in lee simple, 304, 309, 312. 

discharged from morteage, 307. 
from estate tail, &c., 353. 

from incidents of copyhold or customary tenurei 
317. 
in strict settlement by will, 29D. 
of a remainder in fee, 256, 259, 279, 289, 291. 
of a rent-charge, 254, 259, 277. 
of a term to trustees, 256, 259, 278. 
to tenants in common in tail, 288. 
to joint tenants in fee simple, upon trusts, &c., 319. 
to settlor in fee till mamage and afterwards upon trusts, 

254, 258, 288. 
of amount to be charged for jointures, 282, 292. 
to be raised for portions, 284, 294. 



Maohineby, liberty to erect, grant of, 338. 

» - _ 

Maintenance, clause for, out of portions, 262, 293. 

Mansion House, power to lease without consent of trustees, &c. 
268, 
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« 

Mines and Mineiials, 
lease of, 337. 
reservation of, 315. 

MOBTGAGE, 

of settled lands, by tenant for Hfe, 324. 
recitals of, 305, 329. 



Name and Arms Clause, 285. 



Obder of Cottbt, recitals of, 308, 332. 



Fabcels, 

by reference to schedule, 258, 307, 309. 

of a close of land, 304. 

of a colliery, 337. 

of a farm, 307. 

of large estate, 258, 309, 353. 

of a town-bouse, 330. 

Pabtition, deed of, 320. 

Pin-money, 

limitation of term to secure, 258. 
trusts of term, 260. 

POWEBS, 

of charging portions, 280, 283. 

of jointuring, 279, 281. 

of sale, extension of statutory, 268. 

to lease settled land without notice, 265. 

to appropriate whole of mining rent to use of tenant for 

life, 266. 
to invest personalty in purchase of land, 30 h 
to postpone sale of land, 300. 

Pboduotion of documents, acknowledgment of right to, 304» 

Public Wobshif, grant of site for place of, 322. 



Quiet Enjoyment, covenant by lessor for, 327* 
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Hecitals, 

of admittance to copyholds, 3^. 
of agreement to enmncluBe, 816. 

for exchange, 318. 

for partition, 321. 

for lease, 327, 329, 333. 
of appointment, 362. 
of attainment of majority, 275. 
of a breach of trust, 362. 
of a contract, 303, 308, 310. 
of a conveyance, 313, 318. 
of a death, 305, 352, 356, 358, 361, 363. 
of a deyise to bar entail, 353. 
of a disclaimer, 358. 
of a disentailing assurance, 275. 
of a fine, to be applied to^wards discharge of mortgage debt, 

329. 
of an intended marriage, 275. 
of investment of proceeds of sales, 353. 
of a mortgage, 305, 329. 
of an Order of Court, 308, 332. 

of payment of purchase-money into Court, 303, 306, 309. 
of a sale by auction, 305. 
of sales, &c. under powers, 274, 353. 
of a settlement, 273, 314, 318, 320, 328, 359. 
of a valuation of fixtures, &c., 306. 
of a wiU, 303, 305, 310, 325, 332, 352, 355, 357, 361. 
that a trustee has not acted, 360. 

Bedemption, proviso for, 325. 

Be-entbt, proviso for, in lease, 
for building purposes, 336. 
of coal mine, 349. 
of farm, &c., 327. 

BEQEAITT of common rights, 317. 
Belease, to trustees of a will> 360. 

covenants to pay, 327, 334, 343. 
reservation of, ordinary^ 326. 
special, 334, 341. 

Bepaib, covenant to, 331. 



INDEX TO CONVEYANCING PRECEDENTS. 391 

Eeseevations, 

of mines and minerals, 315, 326. 
of rent. See Bent. 

of sporidng rights, 326. 

* 

EEsroTTARY fBRBONALTY, bequest of, to follow trusts, &c. of 
realty, 294. 



Sale, 

deyise of land on trust for, 296. 

extension of powers of, 268. 

recitals of, 274, 305, 353. 

recital of, under power in settlement, 274. 

School, grant of sito for, 323. 

Settlement, 

by deed, 254, 257, 273, 288. 
by will, strict, 290. 

upon trust for sale, 296. 
of chattels as heirlooms, 270. 
of copyholds, 269. 

of freeholds, 254, 257, 273, 290, 296. 
of leaseholds, 289. 
recitals of, 273, 314, 318, 320, 328, 359. 

SoLioiTOB trustee to be entitled to his costs, 302. 

Statutory Porms, 

of grant for site of place of worship, 322. 

of school, 323. 
of settlement on marriage, 254. 

SlTRBENDEB, 

of copyholds, coyenant for, 269. 
of lease, 350. 



Tenant for Life, extension of powers of, 265. 

Tenants in Common, limitation to, in tail, 256. 

Term of Tears, 

for raising pin-money, 259. 

trusts of, 260. 
for portions, 256, 259. 

power to limit, 280, 283, 292. 

trusts of , 260. 
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Te'cstees, declaration that trustees of settlement shall be trustees 
for the purposes of 8. L. Act, 259, 295. 

Tbusts, 

of copyholds to correspond with uses of freeholds, 269. 
for inyestment, 207. 
for sale, deyise of land on, 206. 
for settlor's widow and issue, 299. 
of term for raising pin-money, 260. 
portions, 260. 



VESTma, declaration of property on appointment of new trustees, 
357, 359. 



Way-leave, grant of , 31 1 . 

Will', 

recitals of, 303, 305, 310, 325, 332, 352, 355, 357, 361. 
settlement by, on trust for sale, 296. 
strict settlement by, 290. 
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